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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

10 KYLA JERESE SCOTT

e CASE NO.3:16CV-05834DbWC
11 Plaintiff,

ORDERON PLAINTIFF'S
12 V. COMPLAINT

13 NANCY A. BERRYHILL, Acting
Commissioner of Social Security
14 Administration,

15 Defendant

16 e : : L :
Plaintiff filed this action, pursuant to 42 U.S.C 8§ 405(g), seeking judicial review of the

17 . - — . ,
denial of Plaintiff's applicatiorfor Supplemental Security Income (“SSI”) benefithie parties

18 . ,
have consented to proceed before a United States Magistrate SeeZfeU.S.C. § 636(c), Fed.

19 : .
R. Civ. P. 73 and Local Magistrate Judge Rule MJRSE®. als&Consent to Proceed before a

20 . .
United States Magistrate Judge, Dkt. 5.

21 o - :
After reviewingthe record, the Court concludes the Administrative Law Judge (“ALJ”)

22 erred by failing to properly evaluate the medical opinion of Plaintiff's exaipsychologist.

23

24
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Therefore, this matter igversed and remandaujrsuant to sentence four of 42 U.S.C. 8§ 404
for further proceedings

PROCEDURAL & FACTUAL HISTORY

OnNovember 4, 2013laintiff filed an application foBSL SeeDkt. 7, Administrative
Record (“AR”)158-67 Plaintiff allegesshe became disabled on June 1, 2010, due to idiop
intracranial hypertension, back pain, post-traumatic stress disordeityadejgression,
polycystic ovarian syndrome, gastroesophageal reflux disease, anemia, and coene8lad
AR 158, 179 Plaintiff's application was denied upon initial admirasire review and on
reconsiderationSeeAR 47, 59. A hearing was held before an ALJJanuary20, 2015, at whicl
Plaintiff, represented by counsel, appeared and testSeshR 29.

OnMarch 24, 2015, the ALJ found Plaintiff was not disabled withimtleaning of
Section1614(a)(3)(A)of the Social Security Act. ARL Plaintiff's request for review of the
ALJ’s decision was denied by the Appeals Council on August 8, 2016, making that decisi
final decision of the Commissioner of Social Security (the “Commissiariee8AR 1, 20
C.F.R. §404.981, § 416.1481. OeptemberR9, 2016, Plaintiff filed a complaint in this Court
seeking judicial review of the Commissioner’s fidacision.

Plaintiff argues the denial of benefits should be reversed and remanded far furthe
proceedings, becausize ALJ erred by failing to properly evaluate the opinions of one

examining and one treating physician. Dkt. 9, p. 1.

! Plaintiff also filed an application for Disability Insurance Benefits (“I)I&n August
20, 2013. AR 156-57. However, the application is not referenced again in the record. The

(9,

athic

—

bn the

Court

notes Plaintiff does not have a prior work history. AR 169.
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STANDARD OF REVIEW

Under 42 U.S.C. § 405(g), this Court may set aside the Commissioner's denial of gocial

security benefits only if the ALJ's findings are based on legal error or not seghpyrt
substantial evidence in the record as a widgliss v. Barnhart427 F.3d 1211, 1214 n.1 (9th
Cir. 2005) ¢€iting Tidwell v. Apfel 161 F.3d 599, 601 (9th Cir. 1999)). “Substantial evidencel’
more than a scintilla, less than a preponderance, and is such “relevant eviderezsasabte
mind might accept as adequate to support a conclusidagallanes v. Bower881 F.2d 747,
750 (9th Cir. 1989)duotingDavis v. Heckler868 F.2d 323, 325-26 (9th Cir. 1989)).

DISCUSSION

Whether the ALJ Properly Evaluated the Medical Opinion Evidence.

A. Standard
The ALJ must provide “clear and convincing” reasons for rejecting the uncotécadic
opinion of either a treating or examining physician or psycholdgester v. Chater81 F.3d

821, 830 (9th Cir. 1996kiting Embrey v. Bower849 F.2d 418, 422 (9th Cir. 198®)tzer v.

is

Sullivan 908 F.2d 502, 506 (9th Cir. 1990)). However, “[ijn order to discount the opinion df an

examining physician in favor of the opinion of a nonexamining medical advisor, the édtJ m
set forth specificlegitimatereasons that asupported by substantial evidence in the record.’
Nguyen v. Chaterl00 F.3d 1462, 1466 (9th Cir. 1996itihg Lester81 F.3d at 831). The ALJ
can accomplish this by “setting out a detailed and thorough summary of the facts#icting

clinical evidence, stating his interpretation thereof, and making findirfgeddick v. Chaterl57
F.3d 715, 725 (9th Cir. 1998}i{ing Magallanes881 F.2d at 751). In addition, the ALJ must
explain why the ALJ’s own interpretations, rather than those of the doatersprrectReddick

157 F.3d at 725¢c{ting Embrey849 F.2d at 4222). The ALJ “may not reject ‘significant
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probative evidence’ without explanatiorlores v. Shalala49 F.3d 562, 570-71 (9th Cir. 199
(quoting Vincent v. Heckle739 F.2d 1393, 1395 (9th Cir. 1984)6ting Cotter v. Harris642
F.2d 700, 706-07 (3d Cir. 1981))). The “ALJ’s written decision must state reasons for
disregarding [such] evidenceFlores 49 F.3d at 571.
B. Application of Standard
1. Katrina Higgins, Psy.D.

Dr. Higginsexamined Plairff on January 9, 2014. AR 412. During her interview,
Plaintiff endorsed symptoms of depression and anxiety, and reported a histogtioham
abuse. AR 412. Omental statugxamination, Plaintiff presented with a depressed and anxi
mood, was occasionally “weepy”, ag@monstrated a range of affect “appropriate to the
situation and subject of discussion.” AR 415. Plaintiff displayed a mildly impoverisineldof
information, impairments in her ability to perform math calculations, téagood” performance

on attention and concentratiameasures such as serial 7’s, and marginal to fair performanc

measures of insight and judgment. AR 415-16. Dr. Higgins noted Plaintiff “completectask

average pace and demonstrated good persistence.” AR 415.

Dr. Higgins diagnosed Plaintiff withlajor Depressive Disorder, recurrent, severe
without psychotic features, with anxious distress, and rule-out Panic Disorder. ARs446. A
result of these conditions, Dr. Higgins opined Plaintiff would be able to: understand,lveme
and carry out short and simple instructions without much difficulty; understand, rememde
carry out complex instructions provided adequate training and support; and malkevearipl
related decisions without speciapguvision; interact appropriately with coworkers, supervis
and the public. AR 417. However, Dr. Higgins also opined Plaintiff: may take slightlyrlong

than average to master complex tasks due to mild deficits in concentration artershor

o)

ous

m

ors,

11
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retention of information; may have higher than average absenteeism dueympiemss of

depression; may have slow pace of task completion; and would likely not do well ini@nposi

with much responsibility. AR 417.

The ALJgave some weight to theapority of Dr. Higgins’ opinion. AR 19. But, the AL
gavelittle weight toDr. Higgins’ opinion Plaintiff might have higher than average absentee
“because it appears the doctor relied heavily on the claimant’s subjegore sgesymptoms an
limitations, which ag not fully credible for the reasons stated in this decision.” ARPHEMNtiff
argues this was not a specific and legitimate reason for discounting Dm#$liggined
absenteeism limitatiorThe ALJalso discussed Dr. Higgins’ opinion Plaintiff's pace of task
completion may also be slow. AR 19. The ALJ did not discount this aspect of Dr. Higgins’
opinion, but he ALJalsodid notinclude this limitation in the residual functional capacity
(“RFC”). AR 19.Plaintiff argueghe ALJ erred by failing to offeainy reasons fagxcludingDr.
Higgins’ pace limitationin the RFC.

First, ALJ may discount a physician’s opinion where the opinion is based to a large
extent on a claimant’s saléports, and the ALJ has properly discounted anaat’s subjective
symptom testimonylommasetti v. Astry®33 F.3d 1035, 1041 (9th Cir. 2008). However, w
an opinion is not more heavily based on a patient’s self-reports than on clinical abasyvat
there is no evidentiary basis for rejecting thenmm.” Ghanim v. Colvin763 F.3d 1154, 1162
(9th Cir. 2014)Here,Dr. Higgins did more than recapitulate Plaintiff's subjective reports; D
Higgins reviewed Plaintiff's medical records, conducted a clinical irdervand performed a
mental status examation. AR 412-16. On examination, Plaintiff presented with

depressed/anxious mood, and with impairments in memory, fund of information, ability to

sm,

nen

-

perform calculations, orientation to date, and in insight and judgment. AR 415-16. Dr. Higgins
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also noted Plaintiff was tardy to her appointment. AR 415. These findings corrobDarate
Higgin’s opinions concerninBlaintiff's depressive symptom#jus, the ALJ erred by
concluding Dr. Higginsbpined absenteeism limitatiovaslargelybased on Plaintiff's
subjective complaints.

Further, the ALJ’s erras not harmless. During the ALJ hearing, the vocational expgrt

testified an individual who had more than one unexcused absence per month would preclude

employment in any job existing in significant numbershm mational economy. AR 44. Thus,
the error is not “inconsequential to the ultimate nondisability determination,” ardms
remand for further proceedingSee Molina v. Astry&74 F.3d 1104, 1117 (9th Cir. 2012).
Second, an ALJ is not required to adopt the opinion of an examining physician or
psychologist; however, in order to reject all or part of a medical opinion, an ALJffersat
least a specific and legitimate reason for doing\smyen 100 F.3d at 146&iting Lester,81
F.3d at 831). An ALJ errs by purporting to give great weight to an examining aimysiet
failing to include all of the physician’s opined limitations into the RE€e Betts v. Colvjs31
Fed.Appx. 799, 800 (9th Cir. 2013) (finding the ALJ coitted reversible error by purporting to
give great weight to an examining physician, yet failing to include many @hyscian’s
opined limitations in the RFCHowever, when an ALJ incorporates all of a physician’s opined
limitations into aRFCfinding, there is no harmful errddee Turner v. Comm’r of Soc. S&4.3
F.3d 1217, 1223 (9th Cir. 2010) (finding the ALJ correctly determined a treating physicians’
report did not assign “any specific limitations on the claimant,” but othemaseporated in the
RFC what clinical observations the treating physician actually m8de)also Meanel v. Apfel

172 F.3d 1111, 1113-14 (9th Cir. 2000).
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Here,Dr. Higgins opined Plaintiff may have a slow pace of task completion. AR 19

=

However, Dr. Higgins also opaal Plantiff was capable of: understanding, remembering, ang

carrying ot short and simple instructions, makisighple work related decisions without specjal

=

supervision, and would only have difficulty in mastering “complex tasks,” withouégpresse

limitation in Plaintiff's ability to perform simple tasks. AR 41Further, in Dr. Higgins’

} ==

examination report, she indicated Plaintiff “completed tasks at an average patmsranbtrate
good persistence.” AR 415. Based on Dr. Higgins’ report and the oéaical evidence of
record, the ALJ limited Plaintiff to performing simple, routine tasks. AR 14. Ablihi Circuit
has previously noted restriction to simple, routine, repetitive tagkshe RFCadequately
captures restrictions related to concentration, persistence, oiSegc8tubbs-Danielson v.
Astrue 539 F.3d 1169, 1174 (9th Cir. 2008).

However, because the ALJ committed harmful error by improperly discounting Dr.
Higgins’ opined absenteeism limitatiptihe ALJ should reevaluatke balancef Dr. Higgins’
opinions on remand.

2. Stephen Hamilton, M.D.

Dr. Hamilton was Plaintiff's treating newaphthalmologist from May, 2013 through

September, 2014. AR 472-8Blaintiff was referred to Dr. Hamilton for treatment of her ongging

—F

idiopathicintracranial hypertensioand associated headache symptoiis 479-80. Throughou
his treatment, Dr. Hamilton performed vision examinatiwhgh resulted in largely
unranarkable findingsSeeAR 472-79. Dr. Hamilton prescribed medication for Plaintiff's
ongoing headaches, which he continued to attribute to idiopathic intracranial hgjmert&R
472-79. However, Dr. Hamilton did not opine to any specific work related limitationg 78R

86.
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Though Dr. Hamilton’s notes were included in the administrative record, theaféd f
to discuss Dr. Hamilton’s notes at all in the written decisg@@AR 10-21. An ALJ need not
discuss all evidence presented to himcent 739 F.2d at 1394-95. However, an ALJ must
explain why “significant, probative evidence” has been rejettedt 1395. Defendant argues
the ALJ was not required to discuss Dr. Hamilton’s notes because Dr. Hamilton did ndboj
any functional limitations. Dkt. 10, p. 7. Baihe ALJ discounted Plaintiff's subjective sympto
testimony, in part, because the ALJ fduPlaintiff’'s complaints of neaconstant, low grade
headaches inconsonant with Plaintiff's failure to seek treatment from alsgie&iR 17.As Dr.
Hamilton is, in fact, a specialist who treated Plaintiff's headaches, Dr. Haiwiftotes are
significart, probative evidence the ALJ was required to consider when evaluating PRintiff’
subjective symptom testimonkyurther, as the case must be remanded due to the ALJ’s err
evaluating Dr. Higgins’ opinion, the ALJ should also reevaluate the medical eviddigtg of
Dr. Hamilton’s treatment notes.

CONCLUSION

Based on the foregoing reasons, the Court finds the ALJ erred by failing to properly e
Dr. Higgins’ opinion, and by failing to consider Dr. Hamilton’s treatment notes. Therdier€aurt
orders this matter be reversed and remanded pursuant to sentence four of 42 U.S.C. § 4Qfg
novohearing. On remand, the ALJ should reevaluate the medical opinion evidence and proce
Step Four and/or Step Five of the sequential evaluation as appropriate. The ALJ shouleédgo

the record as needed. Judgment should be for Plaintiff and the case should be closed.

o (i

David W. Christel
United States Magistrate Judge

Datedthis 8th day ofMarch, 2017.
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