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HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

JOSEPH FANGSRUD VON ESCH, and
RENNY FANGSRUD VON ESCH

Plaintiffs,
V.

LEGACY SALMON CREEK
HOSPITAL, et al.,

Defendants.

CASE NO. C16-5842RBL
ORDER

[Dkt. #s 18, 20, 24, 36, and 37]

THIS MATTER is before the Court ondHollowing motions: Plaintiff Fangsrud von

Esch’s Motion for Summary Judgment [Dkt. #1Befendant Legacy Salmon Creek Hospital's
Motion for Summary JudgmefiDkt. #20]; Defendant Asset System’s Motion for Summary

Judgment [Dkt. #24]; Fangsrud von Esch’s Motion for Leave to File Deposition Transcriptg

Exhibits [Dkt. #36]; and Fangsrud von Esch’stMa to Amend his complaint to assert an

outrage claim [Dkt. #37].

In July 2013, Renny Fangsrud von Eshhd a baby at Legacy. Her insurer, Kaiser,

initially refused to pay some or all of her $16,904.46 bill. She appealed this denial. Meanw

1 Joseph and Renny Fangsrud von Esch are the plaintiffs, but Renny was the adnettesvpatincurred the

disputed bill. This Order will use the singular for clarity.
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Legacy continued to bill her the full amount. led@mber, Kaiser relented and agreed to pay
bill, minus a $400 co-pay, or “member responsibility.”

Kaiser paid Legacy a large lump sumn,'batch payment” (some $485,000), to pay a
number of patients’ bills. But the batphyment was $4931.51 less than it should have been
and, for reasons that remain unclear, the eslicgtage fell on Fangsd von Esch’s account. Ag
a result, while Kaiser and Fangsrud von Esadleed she owed only $400, Legacy’s accountin
system “thought” she owed $5,331.51. Legacy continued to bill Fangsrud von Esch this ar
plus accruing interest at the Wasdton statutory rate, 22. Each bill invited her to call a toll
free number if she had questions. She didarad, she apparentlydinot pay the $400 she
agreed she owed. She claims she assumed the bill would be corrected. Legacy also calle
discuss the outstanding balance but was urtaldentact Mrs. (or Mj Fangsrud von Esch.

In May 2014, Legacy assigned the Fangsrud von Esch account Defendant Asset S
a debt collector it has often used. Asset pribynmotified Fangsrud von Esch about the debt. H
reasons that are not explaihdowever, not much happened for a long time. Even Fangsrud
Esch’s own attorney referencesly two letters that Asseent to Fangsrud von Esch: one on
January 12, 2016, and one on June 9, 2016.

Legacy claims that it did not hear from Fangsrud von Esch until January 2016, whe
called Legacy to complain that the account baen erroneously sent to collections and that
Kaiser was responsible for the payment. FanggamdEsch also called Asset to dispute the bi
several times in early 2016. In March, Fangsrod Esch paid Asset $100. In July, she sent &
letter disputing the amount of the debt that As&es seeking to collecs to both principal and

interest.
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Legacy and Asset concede that the actingrerror was not resolved for some time
(partly due to Kaiser’s short batch paymemd @rroneous “explanatiasf benefits,” partly
because of Legacy’s accounting error, andlypaecause Fangsrud von Esch ignored the

erroneous billings until weafter the account wasseto collections).

The Kaiser/Legacy/Fangsrud von Esch accounting discrepancy was resolved in August

2016. Legacy recalled Fangsrud von Esch’s &ebt Asset, refunded the $100 to Fangsrud v
Esch, “wrote off” the unpaid $400 co-payment, and apologized.

Fangsrud von Esch sued. She asserts clander the federal Fair Debt Collection
Procedures Act (FDCPA) and Washington’ Qamer Protection (CPA) and related Collection
Agency (CAA) Acts. She seeks actual and cqosatial damages, emotional distress damags
treble damages, costschattorneys’ fees, and a varietyiojunctive relief. Fangsrud von Esch
also seeks to amend her complaint to ass&dta law “outrage” tortlaim against Legacy.

Fangsrud von Esch seeks partial summadgment on her FDCPA claim against Asse
arguing that the FDCPA imposes stiiability where a debt colleot uses “false, deceptive, or
misleading means” to collect a debt. She cldimas because she did not actually owe the mot
Asset sought, its efforts to lbect that debt by claiming stded owe it were “false” as a matter g
law.

In response, Asset also seeksmmary judgment, on the FDCPA claim and on the CH
and WCC claims. It argues it had a right to r@tythe accuracy of the account that Legacy se
to it, because Asset and Legacy had a 30 yleansands of accounts, working relationship, an

Legacy documented its accountscli#ims its collection efforts we the result of a bona fide

2 Asset also asks the Court to strike Fangsrud von Eattbimiey’s declaration(s) [Dkits 18-1 and 30-1] because
he does not allege he has (and plainly does not have) petaondedge of the factual astiens he makes in it. It
asks the Court to deny Fangsrud von Esch’s motion because there is no factual suppdhdee iMotions are
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DENIED.
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error. Asset also argues that Fangsrud von’E$8RA and CAA claims fail because she cann
establish that she was adtyalamaged by its actions.

Legacy also seeks summary judgment on Fangsrud von E€®¥sand CAA claims
against it. It argues that, as a heavily regulat=lth care provider, it is exempted from CPA
liability, and that Fangsrud von &scannot establish a CPA claimany event: the billing was
mistake, not a lie or deception, and Fangsrud voohHsas not shown she was damaged in an
event. It argues that the CPA was not intehtdeprovide a windfalto every consumer who
suffers the inconvenience of a billing error.

A. Summary Judgment Standard

Summary judgment is propeif the pleadings, the discoveayd disclosure materials on

file, and any affidavits show that there is no geaussue as to any material fact and that the

D

movant is entitled to judgmens a matter of law.” Fed. R. Civ. P. 56(c). In determining whether

an issue of fact exists, the@t must view all evidence in the light most favorable to the

nonmoving party and draw all reasonaiblierences in that party’s favoknderson Liberty

Lobby, Inc., 477 U.S. 242, 248-50 (198@®agdadi v. Nazar, 84 F.3d 1194, 1197 (9th Cir. 1996).

A genuine issue of materiaddt exists where there is safent evidence for a reasonable

factfinder to find for the nonmoving part#nderson, 477 U.S. at 248. The inquiry is “whether
the evidence presents a sufficient disagreemeameigiaire submission to arjior whether it is so
one-sided that one party mysevail as a matter of lawlt. At 251-52. The moving party bear
the initial burden of showing #t there is no evidence which supgan elementssential to the
nonmovant's claimCelotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). Once the movant has

met this burden, the nonmoving party then must stiatthere is a genuine issue for trial.

U7

3 Fangsrud von Esch domst assert an FDCPA claim against Legacy, presumably because it is not a debt col
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Anderson, 477 U.S. at 250. If the nonmoving party fadsestablish the existence of a genuine
issue of material fact, “the moving partyastitled to judgment as a matter of la®é otex, 477
U.S. at 323-24.

B. FDCPA

The FDCPA prohibits the use of false @cdptive means to collect even a legitimate
debt: “A debt collector may not use any faldegeptive, or misleading representation or mea
in connection with the collectioof any debt,” such as makindthreat to take any action that
cannot legally be taken or thatrist intended to be taken.” 15S.C. 8§ 1692e-(5). The test for
determining whether a debt aadtor violated the FDCPA @bjective, and does not depend on
whether the debt collector intendeddeceive or mislead the consun@élark v. Capital Credit
& Collection Servs,, Inc., 460 F.3d 1162, 1171 (9th Cir. 2006). bed, the “least sophisticated’
debtor standard applies, and the liabidityalysis turns on whether a debt collector’s
communication would mislead an unsagituated but reasonable consuntdr Debt collectors
are strictly liable for violations of the FDCPRonohue v. Quick Collect, Inc., 592 F.3d 1027,
1030 (9th Cir. 2010).

Nevertheless, Asset argues that a debt collestentitled to rely on information provide
by a creditor who has provided accurate informaitiotine past. It argues that the FDCPA doe
not impose on the debt collector any duty to inaeleatly investiga the claims presented to it
and, as a result, it is entitled to a bona fiderastesense: essentially, tiie billing error was an
honest mistake, it is not liabl8ee Clark, supra, at 1176: “Pursuant to 8§ 1692k(c)’s bona fide
error defense, a debt collectomist liable for its violations #n FDCPA if the ‘violation was not
intentional and resulted from a bona fide errotwithstanding the maintenance of procedures

reasonably adapted to adany such error.”

NS

L)
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Fangsrud von Esch argues that the affirméatbena fide error defense does not apply
a matter of law. That defense is available onthé& debt collector represented to the consumg
that it owed an amount that was the sam¢he amount on the creditor’'s rep8ee 81692k(c).
Fangsrud von Esch’s primary argumés that the defense is netailable to Asset because it
represented to her that she owed an amdiffetrent (and larger) #m the “amount shown on
Legacy’s report”: it added 12% pgear in prejudgment interest to the debt amount. By the ti
Asset’s letters were sent E@angsrud von Esch, the interagtounted to almost $1800. Fangsrt
von Esch claims that a medical bill is not a liquidated amount, andddatg it was itself a
violation.

Fangsrud von Esch also arguleat the bona fide error defge requires a defendant to
prove that its reliance on the creditor’'s accounting was reasonable, and that it maintained
reasonable procedures to avoid errors. Fineyygsrud von Esch arguesithhe “error” was not
a mistake, but was instead an intentional actteargt to force plaintiffs to pay other patients’
debts: it was a purposeful fabrication. But thigument is aimed at Legacy, not Asset.

Adding interest at the statutorgte to what is a liquidatesim is not “seeking to collect
an amount different than that reported bydheditor.” If the amounis liquidated—and the
amount at issiesurely was, even if it was the resultasf error—the debt is subject to pre-
judgment interest. RCW 19.52.010. None of FangsaordEsch’s various filings or extensive
footnotes include a citation ftine proposition that a debt collector claiming prejudgment intg

on a liquidated sum has violated the FDCPA égking to collect a different amount than was

4 Fangsrud von Esch also claims tAaset “failed to properly plead” the bona fide error affirmative defense, bu
that defense is pled in Asset's Answer. Dkt. # 6, p. 7, line 22.

5 Fangsrud von Esch seems to suggest that Asset fadedriae interest on the $406-payment that she had not

paid, and that seeking to colléess instead of more than would otherwise be due is itself a violation of the FDC

me

id

rest

PA.

There is no support for this claim.
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reported by the creditor. If it werevery debt collectaeeking to collect interest on an actual,

accurate, liguidated sum would be violating the FBCPhat would be news to them and to this

Court. Adding pre-judgement interest to whapegred (from the creditor) to be a liquidated s
does not deprive the collection aggrof the right to assert 81692k bona fide error defense.
Nor does the FDCPA impose on the debteztithr an obligation to independently
investigate the claims the creditor prese@tark, supra, at 1162. Instead, it applies where the
debt collector establishes thae violation was not intentionahd that it resulted from a bona
fide error notwithstanding the nméenance of procedures reasblysadapted to avoid any such

error. Id.at 11176.

Fangsrud von Esch argues that Asset hacaaaehto establista€ts supporting such a
defense, and failed. But demonstrating, as Assktldat it relied on Legacy’s 30 year history (¢
sending to it thousands of accurate, documeatedunts establishes that its reliance on the

creditor was reasonable. Claiming that the credit@ntionally falsified the debt, even if true,

LM

Df

does not negate the fact that Asset relietlegacy’s past performance in accepting and seeking

to collect the debt.

Legacy documented the debt it assigned to Asset in thi& di@isenot clear what more
Asset could or should be requireddemonstrate to show thatéasonably relied on Legacy in
accepting assignment of, and seeking to cotlacthe debt. Adding adjectives like “fake”
“intentional” “scheme” and “outrageous” to tbescription of theseatts does not alter the

conclusion that Asset’s collection effortsehe result of a bona fide error.

6 At least as to the second of the two collection lettexsefisent to Fangsrud von Esch. And at the time it sent the

first, Fangsrud von Esch concedes she not disputef the bills that Legacy had sent to her.
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Fangsrud von Esch’s Motion for partial susmy judgment on Asset’s violation of the
FDCPA is DENIED. Asset’$/1otion for Summary Judgmenh Fangsrud von Esch’s FDCPA
claim is GRANTED, and the FDCPA claim is DISMISSED with prejudice.

C. CPA and CCA

To prevail on a Washington CPA claim, a pt#f must establish five elements: (1) an
unfair or deceptive act or practid@) that occurs in trade or @onerce, (3) a public interest, (4
injury to the plaintiff in his or her businessoperty, and (5) a caudak between the unfair
or deceptive act and the injury sufferdddoor Billboard/Washington, Inc. v. Integra Telecom
of Washington, Inc., 162 Wash. 2d 59, 73, 170 P.3d 10 (2007héfplaintiff cannot establish all
five elements, her CPA claim must be dismis$eédSee also . Hangman Ridge Training Sables,
Inc. v. Safeco Title Ins. Co. 105 Wn.2d 778, 785, 719 P.2d 531 (1988)ng RCW 19.86.010(2)

Asset and Legacy both seek summary judgment on Fangsrud von Esch’s CPA (and
similar CAA) claims, arguing that she has aatl cannot establishahlequired element of
injury, or damageSee Roger E. Girard et al. v Michael H. Myerset al., 39 Wash, App., 577
(1985). They claim, correctly, thamotional distress damages ao¢ available under this claim),
and the stress or emotional distress assocvatbdbeing wrongly billed is not alone enough to
establish this element of the claim. Nor, tletgim, does either stariprovide for statutory
damages in the absence of actual damages. Fthaljyclaim that Fangsrud von Esch’s reliange
on her $100 partial payment is not “damage€ admittedly owed a $400 co-payment at the

time she made it.

[DKT. #S 18, 20, 24, 36, AND 37] - 8
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Fangsrud von Esch argues that actual mal@@gages are not required, but instead thg
she must only show “injury”—which care minimal. She argues that she spénte on this
issue that could have been productively spesgvehere, incurred postage, parking, gas, and
cellular charges, and hired an attorney to assigeéiting to the bottom of the dispute. She clai
such losses suffice undeanag v. Farmersins. Co., 166 Wn.2d 27, 55 (2009):

[D]amages for mental distress, embarrassment, and inconvenience are not

recoverable under the CPA. Howevek thjury requirement is met upon proof

the plaintiff's property interest or mones diminished because of the unlawful

conduct, even if the expenses caused bysthtutory violation are minimal. . . .

Pecuniary losses occasioned by inconeeoeé may be recoverable as actual

damages.

Panag v. Farmersins. Co., 166 Wn.2d at 57-58.

Asset’s response on this point ig eatirely clearlt corrects thd?anag pin cite, but does|
not actually dispute that inconvenice injuries (as opposed to dmpal injuries) can constitute
injury. It does, however, argue persuasively thahgaged in any deceptive conduct. It also

points out that Fangsrud von Eschiterrogatory response artictéd her damages, and that sk

should not be permitted to now claim she suffered something more:

20.  What is the nature and extent of any damages which you claim as a result of the
alleged actions of Asset as set forth in your Complaint?

ANSWER: Plaintiffs paid Asset $100.00 for a debt that was paid in full. Plaintiffs are

entitled to $100.00, plus treble damages of $300.00, plus statutory damages of $1,000.00,
plus costs and attorney’s fees from Asset.

[Dkt. # 26]

7 Fangsrud von Esch moves the Court for permission to file supplemental deposition transktigt3qD She
specifically seeks to add her own deposition transcript, which she claims establishes her “injury.”

That motion is GRANTED. However, the supplementation does not address the Defendants’ core abjection
Fangsrud von Esch’s evidentiary basis for her motion or her responses to the defendemts! si@ has not filed

—

Ims

€

—F

declaration asserting the faatpon which she relies.
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The payment of $100 toward a $7000 debt is not “damage” or injury when the plaintiff
concedes she owed $400. Nor has Fangsrud vonessahlished that Asset did anything unfair
or deceptive in an effort to collect the debisitertainly true that gndebt was not actually
owed, but she knew that, and was not deckie argues—but provides no evidence—that
Asset threatened to sue her ieshid not pay, but the basis for tluddim is Legacy’s own “note”
reflecting that Fangsrud von Esch told bey that. There is nevidence Asset tolder that. And
it is far from clear that that wadlitself be a violation of the G®in the context of attempts to

collect a bill that was, as discussdmee, the result of a bona fide error.

[72)

Asset’s Motion for Summary JudgmentBangsrud von Esch’'s CPA (and CCA) claim

against is GRANTED and those claims are DISMISSED with prejudice.

Legacy relies on the same argument—Ilackatial damages—and the same lack of
evidence supporting the argument that some sefficminimal amount of damage suffices. It
also argues that, as a heavily regulated hospital, it is exempt from additional, “strict” CPA
liability for its conduct undeRCW 19.86.170. And it argues thatsgée plaintiffs’ vehement
and repeated claims of some intentional billingsmiracy, this case involves a billing error that
the plaintiffs could have helpesblved well before it got to dection, and well before it became
a federal case. It argues there is nothing decegptivafair in its conduct as a matter of law.

The Court agrees with these claims, ai. \//i@ngsrud von Esch has not established and
cannot establish the elemts of a CPA or CCA claim against Legacy, as a matter of law.
Legacy’s Motion for summary Judgment on Plaintiff’'s claims against is GRANTED and thase

claims are DISMISSED with prejudice.

[DKT. #S 18, 20, 24, 36, AND 37] - 10
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D. Motion to Amend.

Fangsrud von Esch seeks to amend her camptaassert an outrage claim against
Legacy, based on its “fake” invoicajaits attempts to collect on it.

Leave to amend a complaint under Fed. R. Civ. P. 15(a) “shall be freely given whet
justice so requiresCarvalho v. Equifax Info. Services, LLC, 629 F.3d 876, 892 (9th Cir. 2010)
(citing Forman v. Davis, 371 U.S. 178, 182 (1962)). This polisy‘to be applied with extreme
liberality.” Eminence Capital, LLC v. Aspeon, Inc., 316 F.3d 1048, 1051 (9th Cir. 2003)
(citations omitted). In determining whether tagr leave under Rule 15, courts consider five
factors: “bad faith, undueelay, prejudice to the opposing pafutility of amendment, and
whether the plaintiff has premisly amended the complaintUhited States v. Corinthian
Colleges, 655 F.3d 984, 995 (9th Cir. 2011) (emphaddeal). Among these famts, prejudice to

the opposing party carries the greatest weigminence Capital, 316 F.3d at 1052.

=}

A proposed amendment is futile “if no setfafts can be proved under the amendment to

the pleadings that would constitute a valid and sufficient claim or defebaskill v. Travelers
Ins. Co., No. 11-cv-05847-RJB, 2012 WL 1605221f2W.D. Wash. May 8, 2012) (citing
Sweaney v. Ada County, Idaho, 119 F.3d 1385, 1393 (9th Cir.1997)).

To prevail on a claim for the tort of ougr, also known as intentional infliction of
emotional distress, a plaintiff must provatiil) the defendant engaged in extreme and
outrageous conduct, (2) the defendant intentioraliyecklessly inflicted emotional distress on
the plaintiff, and (3) the conducttaally resulted in severe eitnanal distress to the plaintiff.
Kloepfel v. Bokor, 149 Wash.2d 192, 195, 66 P.3d 630 (2003). “Any claim of outrage must
predicated on behavior ‘so outrageous in charaaend so extreme in degree, as to go beyon(

possible bounds of decency, and to be regardatt@sous, and utterly intolerable in a civilize

1 all
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

community.” Sutton v Tacoma School District No. 10, 180 Wash.App. 859, 324 P.3d 763 (201
(internal citations omitted) (emphasis added).

Fangsrud von Esch claims that Legacy’sntitshal decision to apply Kaiser's payment
to other patients’ accountsidito over-bill her and send theke debt to collection was
outrageous and conscience shocking.

Legacy argues that amendment would be futile because a billing mistake is not
“outrageous” in the meaning of the tort, and theeeno cases so holding. It argues that it wo
be prejudiced by a late amendment to assisrtcthim, emphasizing #t discovery is closédit
suggests that the delay in asserting tharclaiunexplained, and that it was strategically
“shielded” until after she was deposed. It pointstbat the only evidence anyone threatened
sue is Fangsrud von Esch’s own complaint, to Legacy, that Asset was going to sue her, wj
called Legacy after they hagnt the account to Asset fmllection—the first time she
responded to the repeated billings slanes she knew were wrong, for two years.

The Court agrees. The proposed amendmeutiis and prejudicially late. The Motion
to Amend is DENIED.

The case is DISMISSED and closed. The Cuuif not entertain a motion for costs or
fees. IT IS SO ORDERED.

Dated this 1% day of August, 2017.

LBl

Ronald B. Leighton
United States District Judge

8n response to Assets discovery, Fangsrud von Esch denied any emotional distress.
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