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UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON

AT SEATTLE

MARY A. COOMBS,

Plaintiff, CASE NO.16-5878BAT

V. ORDER REVERSING AND
REMANDING FOR FURTHE R

NANCY A. BERRYHILL, Acting PROCEEDINGS
Commissioner of Social Securjty

Defendant

Mary A. Coombs appeals the ALJ’s order finding her not disabled. The ALJ found
chronic obstructive pulmonary disease (COPD), obesity, status post colororegarcti
diverticulitis, calcaneous ankkgpurs, and disc disease are severe impairments; that Ms. Co
has the residual functional capacity (RFC) to perform light work with additionitations; and
that Ms. Combs canot perform past relevant work but can perform other work in the natio
economy. Tr. 23-32. The ALJ’s decision is the Commissioner’s final decision because th
Appeals Council denied review. Tr. 1.

DISCUSSION

The Court will reverse the ALJ’s decision only if it is not supported by substantial

evidence or if the ALJ applied the wrong legal standaed Molina v. Astryé74 F.3d 1104,

1110 (9th Cir. 2012).Substantial evidence means such relevant evidenceeas@able mind
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might accept as adegeao support a conclusiowhere the evidence is susceptible to more t
one rational interpretation, it is the AE&Eonclusion that must be uphélt¥organ v.
Commissioner of SSA69 F.3d 595, 599 (9th Cir. 1999) (citations omitted). Moreover, the (
will reverse the ALJ’s decision only if the claimant demonstrates thesAdrdor was harmful.
Id. Ms. Coombs contends the ALJ misevaluated the medical evidence and her testimony.
also arguespirometry test rsults she submitted to the Appeals Council show the ALJ’s dec
is not supported by substantial evidence. Dk®. 2s relief Ms. Coombs requests the Court
remand the case for further proceedings.

A. Medical Evidence

Ms. Caoomb’s opening brief listseaiatim, notations made by James Lee, M.D., Alison
Wilson, M.D., Tonia Jenson, D.O., Pragathy Vutla, M.D., Rory Laughery, M.D., Khaliagrsl
M.D., Kyung Noh, M.D., James Floyd, M.D., Brenda Park, D.G., Chad Farley, D.P.M., Ang
Joseph, M.D., Aljandro Gonzalez, M.D., and CT and X-Ray results. OktSBe states “the
above-cited medical evidence supports Coomb’s testimony about her limitatebr®s.”

The Court rejects this conclusory statement. Ms. Coombs cannot merely make a
statemenand leave the @urt to do counsed’ work—framing the argument, and putting flesh g
its bones through a discussion of the applicable law and f@etd/e Thi Nguyen v. ColvjiNo.
C13-882 RAJ-BAT, 2014 WL 1871054 at * 2 (W.D. Wash., May 8, 2014) (unpublisitétd)
Vandenboom v. Barnhia421 F.3d 745, 750 (8th Cir. 2005) (rejecting out of hand conclusof
assertion that ALJ failed to consider whether claimant met Listings bedaumart provided
no analysis of relevant law or facts regarding Listingg)ez v. Barhart, 415 F.3d 457, 462 n.

4 (5th Cir. 2005) (argument waived by inadequate briefiMg)rell v. Shalala 43 F.3d 1388,
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1389 n. 2 (10th Cir. 1994) (perfunctory complaint fails to frame and develop issue suffitder
invoke appellate review).

1 Borislav Kirov, M.D., and Rachel Collins, ARNP

Dr. Kirov and Ms. Collins diagnosed Ms. Coombs with depression. Tr. 444M&35.
Coombs argues the Althereforeerred in failing to find depression a severe impairnag¢istep
two. Dkt. 13 at 4, 8. Even ihe ALJ soerred, theerroris harmlesdor two reasons. First, the
ALJ assessed whethdepression met the Listings, Tr. 25, avitether Ms. Coombs’ testimorty
about depressive symptoms should be given waighssessing her RECewis v. Astrug498
F.3d 909, 911 (9th Cir. 2007) (holding where ALJ considered eviderngaitations posed by
claimants bursitis at step four, any error in failing to consider bursitis “sever¢d@mtwo was
harmless)And second, neither Dr. Kirov nor Ms. Collin’s opined Ms. Coombs had work
limitationsdue to depressive symptoms. In fact, other than diagnosing Ms. Coombs with
depression, Dr. Kirov says nothing about observing any depressive symptoms or the neeq
psychiatric care or medicatiorSeeDkt. 444-46.

Ms. Collins notes Ms. Coombs was depressed and crying for no reason and staying
room, Tr. 685. But she also noted Ms. Coombs “has never tried antidepressants in tiok,pa:
and was “consolableltl. Ms. Collins’s records, which span aboutear, indicate that half the
time, Ms. Coombs did not screen positive for depressive symptoms, and that evesmghen
screened positivéls. Coombs stated she felt “well.” Tr. 671, 678, 682, 684. Accordingly, N
Coombshasfailed toshow the ALJ failed to account for limitations due to depression, and I

thus failed to meet her burden of establishexgrsiblestep twoerror. SeeShinseki v. Sanders

As discussed in Part B, below, the ALJ gave at least one valid reason to rej&wdmbs’
testimony about the severity of her symptoms.

ORDER REVERSING AND REMANDING FOR FURTHER PROCEEDINGS

ntl

fo

) in he

as




1C

11

12

13

14

15

16

17

18

19

20

21

22

23

556 U.S. 396, 409 (20094rty attacking an agensyteterminatiorcarries lrden of showing
harmful error).

2. Michadl LoForti, MPT

Ms. Coombs was evaluated and treated at Mi¥&siealTherapy by Mr. Lofoit and
Angela Bachel, DPTThe opinionsof other sources, such physical therapistare important and
must be evaluated by the AlSee Garrison v. Colvjiv59 F.3d 995, 1013-14 (9th Cir.2014)
(ALJ erred by failing to recognize “other source that can provide evidence hb@@wverity of a
claimant's impairments and how it affects the claimant's ability to wdWs) Coombsargues
the ALJ erred by “failingo discuss Mr. LoForti’s findings,” though@éargument relies upatne
March 28, 2014gischarge summary created by Ms. Bachel. Dkt. 13 at 7.

The record shows the Alfdiled todiscuss the discharge summary, and thus erred. T
Commissioneargues otherge claimingthat because Ms. Bachel “simply reported Plaintiff’s
[less than fully credible] changing description of her impairments thewssInot required to
provide additional discussion of their notes.” Dkt. 14 &thve argumenis bothfactually and
legally incorrect. Theecord clearly establishes, the ALJ did not reject Ms. Bachel’s opinion
because they welmsed on the nocredible statements of Ms. Coombs; rather the ALJ faileg
address the opinions at all. Moreover, the record does not support the Commission&cs pg
interpretation. Ms. Bachel's evaluation indicates she physically examise@dbmbs
(palpation), and administered a number of tests in formulating her opinions thabdfsb€had
significant limitations SeeTr. 628 (referacing Spurling’s test, manual cervical distraction teg
accessory movement test, strength test, vertebral artery test, and rédlekléexe the record

cuts against the Commissioner’s post-hoc interpretation.
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As a matter of law e Commissioner’'s gument isnothing more than an improper pog
hoc rationalization the Court cannot rely on to affirm the A&k Pinto v. Massana249 F.3d
840, 847-48 (9th Cir. 2001). This is because the Court reviews the ALJ’s decision “based
reasoning and findgs offered by the Al3-not post hoc rationalizations that attempt to intuit
what the adjudicator may have been thinkinBray v. Comm’r of SS/A54 F.3d 1219, 1225
(9th Cir. 1995).

The ALJ’s error was harmful. The ALJ must assess a claimant’s refishaéibnal
capacity based on all of the relevant evidence in the case record, including nedoal s
statementsSee 20 C.F.R. § 416.945(a). This did not occur because the ALJ failed to acco
all of the limitations assessed by Ms. Bachel.

3. Reviewing doctors

Ms. Coombs argues the ALJ erred in giving great weight to the opinions of Drs. Ru
and Platter. Dkt. 13 at 8. Because the ALJ erred in failing to address Msl'8aplreons, the
ALJ on remand may revisit what weight the reviewing doctors’ opinions should be given.

4, Evidence submitted to the Appeals Council

Two weeks after the ALJ issued her decision, Ms. Coombs submitted to the Appea
CouncilSeaMarspirometry test resulthat wereperformed on April 24, 2015. Ms. Coombs
argues the Appeals Countiblated the social security regulationsrmt includingthe test
resultsin therecord; she also argutee results undermine the ALJ’s disabilitgtermination.
Dkt. 13 at 9Regarding thdirst part of Ms. Coombs’ argument, it appears the Appeals Coun
intended to make th®eaMar test results part of the recadd in fact considerdtie records
This is evidenced by how the Appeals Council included in the rextbest SeaMar records

submitted after the ALJ’s decision (Exhibit 17F), and how the Appeals Calsaihcluded in
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the recordcounsel’s letter brief that argued review should be granted because “Claimant h
spirometry on 4/24/2015 and it was noted that she had severe airway obstruction witallow
capacity (records are attached hereto and incorporated by reference). Tr. 268lifglgothe
Court concludes the Appeals Courtmhsidered the Seamar spirometry test results, the
arguments counsel raised in the letter brief about those results, and that tesuies are
therefore part of the record.

As to the second part of the argument, Ms. Coombs bears the buektaldishinghe
test results undermine the ALJ’s decisi@hefailsto meet that burden in that she provides ng
explanation as to how or wltlge resultsequires reversal of the ALJ’s decisidrhe Court notes
the ALJ found COPD did not meet the requirements of Listing 3.02 due to the lack of “any
medical tests necessary to satisfy the requirements.” Tr. 26. Althouglttiné new contains a
“medical test,” the resultsf the spirometry testo not undermine the ALJ’s determination.

Listing 3.02A governs chronic pulmonary insufficien¢p. meet the Listinga claimant
must meet a certain FBWalue as shown by spirometry testing. Listing 3.66&cribes the
requirements$or pulmonary testing, and describes FEV1 as the reported forced expiratory
volume The Listing requirethe FEV1 be the largest of at least three satisfactory forced
expiratory maneuveyand that two of the satisfactory spirograms must be reproducible for |
pre-bronchodilator and post-bronchodilator tests. To be reproducible, a value must not diff
from the largest value by more than 5 percent or 0.1 L, whichever is greater.

Listing 3.00Ealsodirects that spirometrgsing mustbe repeated after administration (¢
an arosolized bronchodilator if the pre-bronchodilator FEV1 value is less than 70 percent
predicted normal valudhis is becaus¥t] he effect of the administered bronchodilator in

relieving bronchospasm and improving ventilatory function is assessed by sjpydrand the
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values used in Listing 3.02A “must only be used as criteria for the level ofatenti
impairment that exists during the individual's most stable state of health.”

The test resultds. Coombssubmitted to the Appeals Council fail to meet the
requirements of the ListingMs. Coobss 63 inches tall Listing 3.02A defines chronic
pulmonary insufficiency fosuch gperson as having an FEV1 value equal to or less than 1.1
Here thregre-bronchodilatoFEV1 tials were performedlhetrial with the largest result
yielded avalueof 1.30, whichexceedghe 1.15valuerequired to meet the Listinghere areno
post-bronchodlator ted resuts. The testing submitted therefore does not undermine the ALJ
determination that COPD does meet the Listings.

In sum, the ALJ found COPD issavere impairment armbnsidered the condition in
assessingyls. Coombs’ RFC. Ms. Coombs submitted post heapiugpmetry resultsegarding
COPDwhich the Appeals Council considered and intended to make part of the record. Thé
has considered thmost hearing evidence, as part of the reddavever, asoted above, Ms.
Coombs provides no explanation as to why the heatingtest results undermine the ALJ’s
RFC determination. Additionally, the test resslit®w Ms. Coombs’ COPD does not meet the

requirements of a Listed ImpairmeiiheALJ’s step three determinati@s to COPD is

5.

S

b Court

accordinglynot undermined. As Ms. Coombs has failed to show the new evidence undermjnes

the ALJ’s decision, the Court rejects her argument that the new evidence comapedal of the
Commissioner’s final decision.
B. Ms. Coombs’ Testimony

Ms. Coombs argues the ALJ erroneousifgctedher testimonyThe ALJ did not find
malingeringand was thus required to give clear and convincing reasons to reject Ms. Coor

testinrony about the severity of her symptor8siolen v. ChateB80 F.3d 1273, 1283-84 (9th Ci
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1996).The ALJfound although Ms. Coombs alleged slseamelisabled beginning October 1,
2010, “there is no medical evidence in the record whatsoever until September 29 2012.” T|
Ms. Coombs does notatin this is untrue butrgues the ALJ erreth two ways First she argues|
the fad there areno medical recads pre-dating 2012 does not show she was not disabled at s
later point. Dkt. 13 at 10. The argumeneisasive andloes not addes the essence of the ALY’
rationale:Ms. Coombs’ claim that she became disabled in 2010 is inconsistent with the abj
of anymedical records establishing a severe impairrfagrthat time periodindeed, disability is
defined as the inability to work due to a severe impairng&s#20 C.F.R. § 404.1505(df.a
claimant has no severe impairments, then the claimant is not disabled. The Atdnsidgr
“ordinary techniques of credibility evaluatidrEmolen v. ChateB0 F.3d 1273, 1283-84 (9th
Cir. 1996).The Court concludethatthis is what the ALJ did and affirms the ALJ’s reasoning
Second, Ms. Coombs argues the ALJ erred by failing to inquire why Ms. Coombs d

receive treatment betwe@010 and 2012, including wtiershe could afford treatment. Dkt. 1

at 10. The argument fails. The record shows Ms. Coombs and her lawyer were advised the

claimant must provide medical evidence showing she has a severe impairmenttdutime
she allges disability, Tr. 134; that Ms. Coombs’ lawyer informed the ALJ that thed ecas
complete, Tr. 41; and that Ms. Coombs did not submit any medical evidence pre-dating 2(
Therecord thugontains nambiguitestha the ALJ was obligated to clarify.

Additionally the record shows Ms. Coombs had multiple opportunities to explain wh

r. 28.

bme

172}

sence

id not

D12.

y

she did not submit any medical records for the period of time between 2010 and 2012. She could

have raised lack of funds during the hearing before the ALJ, or in her letteolthefAppeals
Council. She did not; in fact, her letter brief does not even challenge thefAldligy thatthe

lack of any medical evidence p2©12 indermnedhertestimony. Tr. 267-70.
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The Court also rejects Ms. Coombs’ argument because it is not based on the recordl.

There is nothing in the record that supports Ms. Coomugaiment that sheid not receive
medical treatment before 20J&rhaps for financial reasonderhaps sheeceived treatment,

perhaps she did nahe recordsimply does not indicate one way or another. Vileeshedid not

receiwe treatmenis thusguesswork because thecord only reveals Ms. Coombs did not subnji

any medical evidence that predates 2012. In short, Ms. Coombs has the burden of showir

harmful errorOn the record before the Court, she falls far short of making this showing.

The ALJrejectedVis. Coombs’ testimonigasedon otherreasons which the Court need

not address. This is because the reason above is valid and supported by substantialaende

any error the ALJ might have comneitt inrelying an othergrounds torejectMs. Coombs’
testimony is harmles&ee Carmickle v. Comm’r, Soc. Sec. Adn&i83 F.3d 1155, 1162 (9th
Cir. 2008) (including an erroneous reason among other reasons to discount a daimant’
credibility does not negate the validity of theecall credibility determination and is at most
harmless error where an ALJ provides other reasons that are supported byialibsidence).
CONCLUSION

The CourREVERSES the Commissioner’s final decision aREMAND S the casédor
furtheradministrative proceedings under sentence four of 42 U.S.C. § 40®%(ggmand, the
ALJ shall reassess the MVP Physical Therapy opinions of Mr. Loforti, and MseBach
reconsider the reviewing doctors’ opinions as needed, develop the record, riglss<essnis’
RFC, and proceed to step five as appropriate.

DATED this 14" day of July, 2017.

157

BRIAN A. TSUCHIDA
United States Magistrate Judge
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