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7
3 UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
9 AT TACOMA
10
1 MARTIN ZAZUETA, CASE NO. 3:16-cv-05893-RJB
Plaintiff, ORDER ON PLAINTIFF'S MOTION
12 FOR REMAND AND TO STRIKE
V.
13
14 NATIONSTAR MORTGAGE LLC,
Defendant.
15
16 THIS MATTER comes before the Court orafitiff's Motion for Remand and to Strike|.
17 || Dkt. 10. The Court has considered the pleadfitgd in support of and in opposition to the
18 || motion, the notice of removal, and the remairafehe file herein. Dkts. 1, 15, 17. Plaintiff hags
19 || requested oral argument, but the Court deeral argument unnecessary. For the reasons
20 || discussed below, Plaintiff's motion for remand slidog granted, and Plaiffis motion to strike
21 || should be denied as moot.
22 BACKGROUND
23 This case has an extensive history in MaSoanty Superior Court. Plaintiff served the
24 || complaint on Defendant on May 12, 2015, and filed the case in state court on June 6, 2015. Dkt.
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1-1; Dkt. 2-1 at 162. The original complaifieged violations of tfee state statutes: the
Consumer Loan Act, the Collection Agency Aamd the Consumer Protection Act. Dkt. 1-1 3
8-15. The complaint did not enumerate an amount in controv@esipkt. 1-1. While pending

before the Mason County Super@ourt, that court held 10elarings and resolved 12 motions

most of them dealing with discovery issuBt. 2-1 at 162-173. On September 27, 2016, the

parties held a mediation, which was unsuccessful.

In preparation for mediation, approximatelye week prior, Plaiiff sent Defendant a
mediation communication (“the mediation conmmtation”), wherein Plaintiff “demand[ed]
$300,000 for purposes of facilitating settlememtkt. 2-1 at 148-158. The letter demanded
$18,594 in actual, trebled damages; $247,100 in dasrfagemotional distress; $6,000 in cog
and $85,000 in attorney’s fees. Dkt. 2-1 at 15205, to settle the case Plaintiff had previol
demanded $50,000, including $10,000 in attorney’s fees.

The mediation communication demanded damages for emotional distress, althoud
emotional distress was not pleaded in the original compBeeDkt. 1-1; Dkt. 2-1 at 157.
About two weeks after the mediation, on Octob@, 2016, Plaintiff request leave to amend
the complaint. Dkt. 2-1 at 173. The amended dampalleges harm ithe form of emotional
distress and adds an outrage claim. Whigerttotion for leave to amend was still pending, on
October 21, 2016, Defendant filecethotice of removal. Dkt. 2-1 at 173. Plaintiff filed the
motion for remand on November 21, 2016. Dkt. 10.

STANDARDS GOVERNING MOTION FOR REMAND

28 U.S.C. § 1441, provides that “any civil actibrought in a State court of which the
district courts of the United States have wrad jurisdiction, may beemoved by the defendant

or defendants, to the district court of the UniBtdtes for any district... where such action is
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pending.” 28 U.S.C. § 1441(a).$hict courts have “originglrisdiction,” anong other reason
where there is complete divaysbetween the parties andetamount in controversy exceeds
$75,000 at the time of removal. 28 U.S.C. § 18}24). Removal states are construed
restrictively, and any doubts about removability eesolved in favor of remanding the case t
state courtGausv. Miles, Inc., 980 F.2d 564, 566 (9th Cir. 1992).

On a motion for remand, the removing defartdaces a strong presumption against
removal, and bears the burden of establisthatjremoval was proper by a preponderance o
evidenceGaus, 980 F.2d at 567Sanchez v. Monumental Life Ins. Co., 102 F.3d 398, 403-04
(9th Cir. 1996). Conclusory allegations by the defendant will not suffice to overcome the
traditional presumption against removiabdgersv. Central Locating Service, Ltd., 412 F.
Supp.2d 1171, 1175 (W.D. Wash. 2008hger v. Sate Farm Mut. Auto. Ins. Co., 116 F.3d
373, 375 (9th Cir. 1997). Instead, the courty toak beyond pleadings and consider other
summary judgment type evidencdenaant to the amount in contragy, tested as of the time o
removal. Kroske v. U.S. BankCorp., 432 F.3d 976, 980 (9th Cir. 2008aldez v. Allstate Ins.
Co., 372 F.3d 1115, 1117 (9th Cir. 2004).

28 U.S.C. § 1446 sets out the proceduredaroving civil actionsln cases where the
initial pleading does not provide a basis for osmal, “a notice of removanay be filed within
thirty days after receipt by the defendant . . . of a copy of an amended pleading, motion, ¢
other paper from which it may firbe ascertained that the case.isremovable.” § 1446(b)(3)
An exception to the 30 day rule set out in subsed)(3) applies to diversity cases over 1 yg
old: “A case may not be removedder subsection (b)(3) on the lsasf [diversity jurisdiction]

conferred . . . more than 1 yeafter commencement of the actiomjess the district court finds
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that the plaintiff has acted in bad faith . . ptevent a defendant from removing the action.” §

1446(c)(1).

“Bad faith” in the context ofliversity jurisdicton has not yet beatefined within the
Ninth Circuit, see Heller v. Am. Sates Ins. Co., 2016 WL 1170891 at *2, but subsection
(c)(3)(B) of the statute specifiéisat bad faith includes the plaintiff's deliberate failure to
disclose the amount in controversy to prevemtaeal. § 1446(c)(3)(B). TéNinth Circuit in the
context of sanctions has descrilied faith as a “high threshold?rimus Auto. Fin. Servs., Inc.
v. Batarse, 115 F.3d 644, 649 {oCir. 1997).

DISCUSSION

A. Motion for remand.

Plaintiff argues remand is appropriate becdbdstendant cannot meet its burden to sh
an amount in controversy over $75,000, extsptelying on the mediation communication,
which should be stricken. The mediation commahon, Plaintiff contends, is privileged undsg
both state and federal law and is not othesveidmissible under any other evidentiary rules.
Plaintiff further argues that evénDefendant has met its burdas to the amount in controvers
requirement, Defendant has not shown thanBfaiacted in bad faith to avoid federal
jurisdiction.

According to Defendant, there is no nmagdhn privilege under federal law, which
controls, so the mediation communication maygbesidered for purposes of establishing the
amount in controversy. Dkt. 15 at 4-7. Defendangiues in the alternavthat the mediation
communication is admissible under ER 408 far same limited purpose. Dkt. 15 at 7-10. Thg

amount in controversy is further establishedfendant contends, by Plaintiff's refusal to

ow

=
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stipulate to damages under $75,@0@ by Plaintiff's failure talisavow or modify the amount
requested in the mediation commcation. Dkt. 15 at 11-17.

Regarding bad faith by Plaintiff, Defendantamporates its removVariefing (Dkt. 1 at
20-28). Dkt. 15 at 17-23. Among other conduatlencing bad faith, Defendant highlights the
increase in monies sought by Plaintiff'stkement demands, from $50,000 (November 2015
$300,000 (October 2016); the dramatic increaseduested attorney’s fees from $10,000
(August 2015) to $85,000 (October 2016); Plairgiffelayed filing of the amended complaint
until after the removal deadline, despite the faat no new facts gave rise to the new claim;
Plaintiff's three attempts to thy responding to discovery respesghat would have confirmed
a higher damages amount; and Plaintiff counselixtance to engage in settlement negotiati
or mediation until after the removal deadline. Dkt. 15 at 17-23.

In Plaintiff's Reply, Plaintiffargues that Defendant, not Pl acted in bad faith, by
removing the case without notice to Plaintithile motions were still pending and more
discovery was to be produced. Dkt. 17 at 2, 3FLBther, Plaintiff arguesf Plaintiff’'s counsel
was truly attempting to avoid removal, he wibnkver had submitted to Defendant the medig
communication, or any other document repréagrdamages more than $75,000. Dkt. 17 at
Regarding Defendant’s burden to establishaim@unt in controversylaintiff argues that
neither the amended complaintfvtason County Superior Courhét remained pending prior t
removal), Plaintiff's refusal to stipulate toetlamount in controversyor Defendant’s reliance

on the mediation communication are sufficiensatisfy Defendant’s burden. Dkt. 17 at 5-11.

In this case, even if the Court assumes Brefendant has made its burden to meet the

amount in controversy requirement, Defendant has not met its burden to show bad faith &

Plaintiff. Defendant points to many exampledPtdintiff's conduct agvidencing bad faith, but

to
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only two warrant discussion. First, the increasthe settlement demand, including attorney’s
fees, does not show bad faith. The $300,000 settieamount, first disckeed in the mediation
communication, inflated from $50,000,vabrst reveals Plaintiff's pufferySee Dkt. 2-1 at 157.
The mediation communication was submitted one week prior to mediation, and mediatiory

scheduled under the terms af@urt scheduling order. Altugh the mediation occurred more

than one year after the case had commencea, tiasrbeen no showing tilaintiff delayed the

mediation beyond the one-year removal deadlineth®@rcontrary, the number of court filings,
including multiple court hearings and motiaesolved, between August 2016, when Plaintiff
requested $10,000 in attorneyées, and October 2016, when the amount had increased to
$85,000, show a reasonable basis for a significant incréaesBkt. 2-1 at 163-172.

Second, Plaintiff's “delay” in requesting leato file the amended complaint does not
show bad faith. The amended complaint doesatietje an amount in controversy over $75,0
but rather, like the original complaint, taenended complaint is silent as to the amount
requested. The amended complaint adds an outrage claim and request for emotional dan
but the new allegations were submitted after ntloam a year of discovery litigation, 10 court
hearings, 16 hours of court heayitime, and 12 court rulings issleA review of the state cour
docket demonstrates that Pl#inwas fully engaged withitigation, which does not indicate
gamesmanship or delay tacti€efendant argues that Plaffikinew of the facts underlying the
additional claim and damages request, but the gfamthe master of the complaint, which m
be amended up to and during trial, and the néagations, by their owterms, do not show an
intention to avoid removal. At most, given tt@ing of the request for leave to amend, which

immediately followed the mediation, it could theat the new allegations were added to
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strengthen Plaintiff's leverage for settling the case, but a shift in litigation strategy does n(
constitute bad faith.

Beyond the settlement demand increase and filing of the amended complaint, Deft
does not offer much by way of the record to persuleeourt that Plaintiff acted in bad faith
prevent removal. Because Defendant has not metirtden to show Plaintiff's bad faith, and @
year having passed since commencement add¢hien, Plaintiff's motion for remand should b
granted.

B. Motion to Strike.

Plaintiff moves to strike (1) the median communication, and (2) all documents and
statements related to settlement negotiatisoudisions. Dkt. 10 at 1I8. Even if the Court
considered these items, and even if they coulslifiicient to satisfy Defendant’s burden to m
the amount in controversy requirement, Defenthastnot met its burden to show Plaintiff's b
faith. Therefore, the motion toréte should be denied as moot.

C. FEees.

“An order remanding the case may require payroéjust costs and any actual expeny
including attorney fees, incurred as a restithe removal.” 28 U.S.C. § 1447(c). “Absent
unusual circumstances, courts may awardratgs fees under § 1447(c) only where the
removing party lacked an objectively reasonable basis for seeking remduadtifi v. Franklin
Capital Corp., 546 U.S. 132, 141 (2005).

Defendant’s removal was premised on the pasitiat Plaintiff had acted in bad faith t
avoid removal. While the Court does not reach the same conclesanove, Defendant’s

position was objectively reasonable. The awardosts and expenses is not warranted.

* * %
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Plaintiff's Motion for Remand and to Strik®kt. 10) is HEREBY GRANTED IN PART
and DENIED IN PART as follows:
= The motion for remand is granted. The case is HEREBY REMANDED to M3
County Superior Court.

=  The motion to strike is denied as moot.

= The request for fees is denied.
The Clerk is directed to send uncertified cométhis Order to all counsel of record ar
to any party appearing o se at said party’sast known address.

Dated this ¥ day of January, 2017.

fo oI

ROBERTJ.BRYAN
United States District Judge
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