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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

LAPORIA LATRICE COOPER,

Plaintiff, CASE NO. C16-5896-MAT

V.

ORDER RE: SOCIAL SECURITY
NANCY A. BERRYHILL, Acting DISABILITY APPEAL

Commissioner of Social Security

Defendant.

Plaintiff Laporia Cooper procesdhrough counsel in her appeal of a final decision of| the

Commissioner of the Social Security Admingion (Commissioner). The Commissioner denjied

plaintiff's application for Supgmental Security Income (§Safter a hearing before an
Administrative Law Judge (ADJ Having considered the Als decision, the administrativie
record (AR), and all memorandarefcord, this matter is AFFIRMED.

FACTSAND PROCEDURAL HISTORY

Doc. 12

Plaintiff was born on XXXX, 198%. She completed the eleventh grade and obtainged a

certified nursing assistant (CNA) license. (AR4%”) Plaintiff previously worked as a home

I Nancy A. Berryhill is now the Acting Commissioner o#tBocial Security Administration. Pursuant to
Federal Rule of Civil Procedure 25(8ancy A. Berryhill is substituted for Cdym W. Colvin as defendant in this
suit. The Clerk is directed to update the docket, arfdtalie filings by the parties should reflect this change.

2 Plaintiff's date of birth is redacted back ttee year in accordance with Federal Rule of Cvil

Procedure 5.2(a) and the General Order of the Court regarding Public Access to Electronic Case Files.
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attendant, child monitognd waitress. (AR 42, 51.)
Plaintiff protectively filed an SSI applicatn in April 2013, alleging disability beginnin
December 28, 2012. (AR 142.) Her application dexsied initially and on reconsideration.
On April 1, 2015, ALJ Gary Elliott held aelring, taking testimony from plaintiff and
vocational expert (VE). (AR 334.) On April 8, 2015, the ALJ ised a decision finding plaintifi
not disabled since her dpation date. (AR 19-32.)

Plaintiff timely appealed. The Appeals Coiirdenied plaintiff's rguest for review on

April 8, 2015 (AR 1-5), making the ALJ's decisighe final decision of the Commissioner.

Plaintiff appealed this fial decision of the Commsioner to this Court.

JURISDICTION

The Court has jurisdiction to review the ALJ’s decision pursuant to 42 U.S.C. § 405

DISCUSSION

The Commissioner follows a five-step seqtial evaluation process for determini

©

a

=

(9).

g

whether a claimant is disable®ee20 C.F.R. 88 404.1520, 416.920 (2000). At step one, it must

be determined whether the claimant is §dip employed. The ALJ found plaintiff had nc

engaged in substantial gainful activity since thlleged onset date. Atep two, it must be

determined whether a claimant suffers fromseaere impairment. The ALJ found plaintiff
posttraumatic stress disorder (PTSD) and maj@ressive disorder severe. Step three &
whether a claimant’s impairments meet or equlted impairment. The ALJ found plaintiff]
impairments did not meet or equaktbriteria of a listed impairment.

If a claimant’s impairments do not meetamual a listing, the Commissioner must ass
residual functional capacity (RFC) and detemmiat step four whether the claimant H

demonstrated an inability to perfn past relevant wkr The ALJ found plaintiff able to perforn

ORDER
PAGE - 2

Dt

h

S

sks

€Sss

as

=




10

11

12

13

14

15

16

17

18

19

20

21

22

23

a full range of work at all exertional levels, aalole to perform simple, routine, repetitive tag
and occasionally have superfica@intact with the public and cowais. With that assessmel
the ALJ found plaintiff unable to p@rm her past relevant work.

If a claimant demonstrates an inability perform past relevant work, or has no p
relevant work, the burden shifts to the Commissidoelemonstrate at step five that the claim
retains the capacity to make an adjustment to work that exists in significant levels in the r
economy. With the assistance of the VE, the feluhd plaintiff capable of performing other job
such as work as a janitor, cleatle and sorter, agcultural produce.

This Court’s review of the ALJ's decisiois limited to whether the decision is
accordance with the law and the findings suppobgdubstantial evidence in the record a
whole. See Penny v. Sullivag F.3d 953, 956 (9th Cir. 1993\ccord Marsh v. Colvin792 F.3d
1170, 1172 (9th Cir. 2015) (“We wilet aside a denial benefits only if thelenial is unsupporte
by substantial evidence in the administrative récar is based on legal error.”) Substant
evidence means more than a scintilla, but tbs& a preponderance; it means such rele
evidence as a reasonable mind might acas@dequate to support a conclusibtfagallanes v.
Bowen 881 F.2d 747, 750 (9th Cir. 1989). If there igeithhan one rational interpretation, one
which supports the ALJ’s decisiongtiCourt must uphold that decisiohhomas v. Barnhar278
F.3d 947, 954 (9th Cir. 2002).

Plaintiff avers error at steps two, threaddour. She requests remand for an awart
benefits or, in the alternative, for furthemaidistrative proceedingsThe Commissioner argue

the ALJ’s decision has the support of dabsial evidence and should be affirmed.

Step Two
At step two, a claimant must make a tliad showing that her rdécally determinable
ORDER
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impairments significantly limit her ability to perform basic work activiti8ge Bowen v. Yuckel

482 U.S. 137, 145 (1987), and 20 C.F.R. 8 416.920(Bgsic work activities” refers to “the

abilities and aptitudes necesséwydo most jobs.” 20 C.F.R 416.922(b). “An impairment of

combination of impairments can be found ‘notese’ only if the evidece establishes a slight

abnormality that has ‘no more than a minimd¢eff on an individua$ ability to work.” Smolen
v. Chater 80 F.3d 1273, 1290 (9th Cir. 1996) (quotigcial Security Ruling (SSR) 85-28
“[T]he step two inquiry is a de minimis g&ning device to dispose of groundless clainisg.”
(citing Bowen 482 U.S. at 153-54). An ALJ is also remui to consider the “combined effect”
an individual's impairments considering severityld.

Plaintiff argues the ALJ erred in failing t;nd her psoriasis a gere impairment and
consequently, in failing to account for any asseddimitations in her RFC. Plaintiff does ng

however, demonstrate any eriorrelation to psoriasis.

—

An impairment must result from anataral, physiological, or psychological abnormalities

which can be shown by medically acceptableicdihand laboratory dgnostic techniques, and

established by medical evidenoensisting of signs, symptonend laboratory findings, not onl
by a statement of symptoms. 20 C.F.R. 8§ 416.%Zk als®&SR 96-4p (“under no circumstanc
may the existence of an impairment be le&thed on the basis of symptoms aloneJkplov v.
Barnhart 420 F.3d 1002, 1005 (9th Cir. 2005) (samd&or is a diagnosis alone sufficient
establish a severe impairment. Instead, amaat must show her medically determina
impairments are sever&eegenerally§ 416.921.

The ALJ did not err at step two. Theree aro medical signs or laboratory findin

establishing psoriasis as a medically determinay@irment. The two records cited by plaintjff

as containing a psoriasiliagnosis reflect only gintiff's report, duringpsychological assessmen
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of a prior psoriasis diagnosis (AR 242) and‘[sitress related lesions on her head” (AR 36

Plaintiff's symptom reporting, standing alone, does not suffice tblesdtaseverity, and the recond

contains some reporting detracting from sachnding. For examplan April 2014, plaintiff
reported in relation to her “stressgions]”: “They’re still thereThey’re not reallyas bad as the
were before. I'm still bald, sometimes it is in one dretit’s not like really bad.” (AR 295.)
The ALJ did, moreover, consider plaintiff's slkdandition at step fourHe noted plaintiff's
testimony that “high stress” caused her skin probldmair loss, and acne on her head, as we
her testimony regarding sleep-related difficultié&R 23-24.) The ALJ fond that, while plaintiff
“has a skin condition related torrenxiety, . . . it does not prevent her from working in the aly
[RFC].” (AR 25.) He described plaintiffieporting that the conddn became more pronouncs

when she was under stress, and three instances in which she reported stress break-outs,

0).

Il as

ove
pd

including

when she had been kicked out of her howes doing homework, going to school, and helping

watch children, and another time when CPS had taken her niece away. He noted her Af

report it was “not like really bad™, as well as multiple treatment observations reflecting
despite her skin condition, plaintiff wagppropriately dressed and groomedd.)( The ALJ
reasoned that plaintiff “had some significant kfeents which appear to have been the prin
aggravating factor” and “with counseling and treant her skin condition tended to improve g

even the claimant admitted it was getting betteld:) (

The ALJ is responsible for assessing the wadividence and resahg any conflicts or

ambiguities in the recordSee Treichler v. Comm’r of Soc. Sec. AdmiA5 F.3d 1090, 1098 (9th

Cir. 2014); Carmickle v. Comm’r of S$A33 F.3d 1155, 1164 (9th Cir. 2008). The AL
resolution must be upheld wte the evidence provides reaable support and is rational

interpreted;Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999), avidrgan v. Comm’r of SSA
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169 F.3d 595, 599 (9th Cir. 1999). The ALJ's ddasmtion of plaintiff's skin condition ig
reasonably supported and a ration&tiipretation of the evidence.

Finally, even if it could be said the ALJ attra failing to find a skin condition severe
step two, any error auld be harmless given the lintitans adopted at step fouLewis v. Astrug
498 F.3d 909, 911 (9th Cir. 2007) (failure to list inmp@ent as severe at step two harmless wh
limitations considered at step ©Pu The ALJ here limited plaintiffo simple, routine, repetitive

tasks and only occasional, superficial contact with the public and coworkers. These lim

account for plaintiff's testimony garding stress, difficulty sleepg, and a resulting impact on her

ability to concentrate.SeeDkt. 10 at 7.) While plaintiff argues the condition also puts her at
for infection, she points to no medical evidenceemford supporting such a claim. Because
ALJ accounted for the existing medical evidence@athtiff's testimony as to her skin conditio
there is no basis for a step four error.
Step Three

At step three, the ALJ considers whether onmore of a claimant’s impairments meet
medically equal an impairment listed in AppenditoISubpart P of the regulations. “The listin
define impairments that would prevent an lgdtegardless of his age, education, or w
experience, from performingny gainful activity, not just ‘sbstantial gainful activity.”” Sullivan
v. Zebley493 U.S. 521, 532 (1990) (emphasis in original; citations omitted).

Plaintiff bears the burden of proof at step thrBewen v. Yuckerd82 U.S. 137, 146 n.

(1987). A mere diagnosis does saffice to establish disabilityKey v. Heckler754 F.2d 1545

1549-50 (9th Cir. 1985). An impairment “must also havefithdingsshown in the Listing of that

impairment[,]” id. (quoting § 404.1525(d); emphasis addeday), and “must meeall of the

specified medical criteria.Sullivan 493 U.S. at 530 (emphasis in original). “To equal a lig
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impairment, a claimant must establish symptosigns and laboratory findings ‘at least equal i

severity and duration’ to the characteristics of a relevant listed impairmengdkett,180 F.3d
at 1099; § 416.926 (a). The equivalenceifigdnust be based on medical eviderdgayis v.
Apfel 236 F.3d 503, 514 (9th Cir. 2001), and will het satisfied with a showing the “overa
functional impact” of an impairment is as severe as a listed impairrfdeninedy v. Colvin738
F.3d 1172, 1176 (9th Cir. 2013). “The reason forithddear. Listed impairments are purposefy
set at a high level of severity because ‘the lggdiwere designed to operate as a presumptid
disability that makes funer inquiry unnecessary.’Id. (quotingSullivan 493 U.S. at 532).
Plaintiff contends the ALJ erdeat step three because heprssive disorder and PTS
satisfy the “B criteria” for lighgs 12.04 and 12.06. In order gatisfy the B criteria for thes
listings, a claimant must demonstrate at least ofvthe following: (1) marked restriction i
activities of daily living; (2) marked difficultiegr maintaining social functioning; (3) marke
difficulties in maintaining concentration, persiste, or pace; or (4) repeated episodeg
decompensation, each of extended durationC.E(R. Pt. 404, SubpP, App. 1, 88 12.04, 12.66
The ALJ found only mild difficuly with activities of daily livng, no more than moderalf
limitations in social functioning and concenioat, persistence, and pace, and no episode
decompensation. (AR 21-22.) With activitiesdafily living, the ALJ nogd plaintiff's friend/
roommate did not report any diffities plaintiff had with gettig dressed, bathing, or feedir
herself, and stated she couydcepare small meals daily andrfsem household chores such
vacuuming and laundry. (AR 21.)Plaintiff also helped walkc two children. With socia

functioning, plaintiff could use puisltransportation, and have soc@ntact with others, althoug

3 The listings also contain paragraph A and C criteria, neither of which are in dispute in thi
Also, while the criteria for these listings have beansex, the changes are not effective until January
2017, after the ALJ’s 2015 decision.
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she preferred to shop at night when she woulde Hawer interactions(AR 22.) Plaintiff has
friends, socialized with a cousiand socializedith others by texting, dwid not get along with
and was angry with her brother. ésgpoes to the library and wenta@asino to play slots. Finally

with respect to concentran, persistence, or pace, plaintiff svable to attend five hours of class

at a technical college in 2013 whgeudying for a GED. She hadfdiulty concentrating in clas$

and became frustrated and angry in math cksd,eventually reported she was going to tak
semester off. During a mental status exetion, she had adequat®ncentration, but wa
distracted by external sources and had diffycatilving math problems. The ALJ observed t
his conclusion in each domain matched the opisiof State agency psychological consulte
Drs. James Baily and Edward Beaty. (AR 21-22, 60, 71-72.)

Plaintiff avers the ALJ’'s findings in relation to her daily activities are incomp

es

(€ a

|72}

nat

INts

ete,

inaccurate, and not supported by substantial evidence, and that the specific, limited agtivities

pointed to in relation to her social functioniagd concentration, persistence, and pace dg
demonstrate her limitations or account for the mgjari the evidence. She points to evidencg
supporting her contrary interpretation of the recor8eeDkt. 10 at 8-12.) However, the ALJ
alternative interpretation of the evidence is agmnal. That is, the ALJ reasonably interpre
the evidence to show that, while plaintiff wasitied in different respects, her limitations did 1
rise to the level of marked impairmentsupport a step thrémding of disability.
RFEC

Plaintiff avers the RFC alsoiked to take into account thelfuange of her symptoms fror
her other severe impairments. She contendgxample, that the limitation to simple tasks d
not adequately account for the assessed mod@ratations in concentration, persistence, 3

pace. However, as with the alleged failure aasider her skin condition at step four, plaint
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does not demonstrate error in the RFC assessas relating to her other impairments.

RFC is the most a claimant can still do deshper limitations. 20 C.F.R. 8§ 416.945(a)(
An RFC must include all of the claimant’snfttional limitations suppted by the record
Valentine v. Comm’r SS$A74 F.3d 685, 690 (9th Cir. 2009)'he “final responsibility” for
decision issues such as an individual's RFE€ réserved to the Commissioner.” SSR 96-
Accord 88 416.927(d)(2), 416.946(c). That responsibiligiudes “translating and incorporatir
clinical findings into a succinct RFC.Rounds v. Comm’ISSA 807 F.3d 996, 1006 (9th Ci
2015) (citingStubbs-Danielson v. Astrug39 F.3d 1169, 1174 (9th Cir. 2008)).

The ALJ reasonably construed the medicadord, including méical opinions from
examining psychological consultant Dr. Jonathan Allison and from Drs. Bailey and Beg
support the RFC assessedSe€¢ AR 22-29.) Plaintiff's assadn of error on this point ig
conclusory, and largely dependentlar other assignments of errdeeStubbs-Danielsqrb39
F.3d at 1175-76 (mere restating of argument doesupyort error at stdpur). The ALJ's RFC
assessment has the support of substantidence and will not be disturbed.

Symptom Testimony

Absent evidence of malingering, an ALJ mpsbvide specific, @dar, and convincing
reasons to reject a claimant’s testiménRurrell v. Colvin 775 F.3d 1133, 1136-37 (9th C

2014) (citingMolina v. Astrue 674 F.3d 1104, 1112 (9th Cir. 2012)pee alsd.ingenfelter v.

Astrue 504 F.3d 1028, 1036 (9th Cir. 2007). “Generadliings are insufficient; rather, the AL

must identify what testimony is not credibéd what evidence undermines the claima

*In SSR 16-3p, the Social Security Administration rescinded SSR 96-7p, eliminated th
“credibility” from its sub-regulatory policy, clarifte that “subjective symptom evaluation is not
examination of an individual’s character|,]” amadicated it would more “more closely follow [its
regulatory language regarding symptom evaluation.” $&Bp. However, this change is effective Mal
28, 2016 and not applicable to the April 2015 ALJ diei in this case. The Court, moreover, contin
to cite to relevant case law utilizing the term credibility.
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complaints.” Lester v. Chater81 F.3d 821, 834 (9th Cir. 1996)The ALJ may consider

claimant’s “reputation for trutlhilness, inconsistencies eithier his testimony or between h
testimony and his conduct, his dadigtivities, his work record nal testimony from physicians an
third parties concerning the natuseyerity, and effect of the symgons of which he complains.
Light v. Social Sec. Admirl.19 F.3d 789, 792 (9th Cir. 1997). Qamy to plaintiff's contention,

and as described below, the ALJ in this caseigealva number of specific, clear, and convinc

>

d

ng

reasons for not fully accepting plaintiff's testimoay to the intensity, persistence, and limiting

effects of her symptoms.

An ALJ may discount a claimant’s testimomyhere it is inconsistent with and/c
contradicted by medical evidence of recofke Carmickle533 F.3d at 1161, aricdbnapetyan v
Halter, 242 F.3d 1144, 1148 (9th Cir. 20013ee also Rollins v. Massanazi61 F.3d 853, 85]
(9th Cir. 2001) (“While subjective pain testimony cannot be rejected on the sole ground tf
not fully corroborated by objective mieal evidence, the medical evidenis still a réeevant factor
in determining the severity of the claimant’s pain and its disabling effects.”). The ALJ in thi
outlined inconsistent and contradictory medical evidence, and reasonably concluded tha
plaintiff had some functional limitations as accourftadn the RFC, she was not as limited as
claimed. (AR 24-25.)

The ALJ also found plaintiff not as limited aeged, “as evidenced by her disinteres
fully addressing all of her issues with medipatsonnel.” (AR 26.) He noted, as an exam
evidence of plaintiff's failure to fully disclose accurately report her substance use, and evid
she did not want to addse in counseling her use cdnnabis or alcohol.ld.) The ALJ, in so
doing, reasonably drew “inferences lcaly flowing from the evidence[,]'Sample v. Schweike

694 F.2d 639, 642 (9th Cir. 1982), and properly accouoteglidence of inconsistent stateme
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and a lack of candor regarding drug and alcohol ese,Verduzco v. Apfdl88 F.3d 1087, 109
(9th Cir. 1999), andhomags278 F.3d at 959.

An ALJ properly considers evidence associatgtth a claimant’s treatment, 20 C.F.R.
416.929(c)(3), SSR 96-7p and SSR 16-3p, includingpiaaed or inadequdteexplained failure
to seek or follow through with treatmentommasetti v. Astryé33 F.3d 1035, 1039 (9th Ci
2008). The ALJ noted evidence plaintiff reducedtheatment as time went by, including, but 1
limited to, her March 2014 report she only wantedsee her case manager once a month
failure to continue attending anger management group sessions begun in May 2014, a J
report she was no longer inteextin medication or group isgces, and her September 20
discharge due to her failure teturn to treatment. (AR 26.The ALJ reasonably construed t
evidence to indicate plaintiff dinot feel as limited by hempairments as she alleged.

An ALJ may discount testimony where incgtent with a claimant’s activitiesOrn v.

Astrue 495 F.3d 625, 639 (9th Cir. 2007) (activitieay undermine credibility where they (

contradict the claimant’s testimony or (2) “meetttmeshold for transferable work skills[.]”) The

ALJ here cited to the same evidence of plaintiféély and social activitiediscussed at step tw(
as well as the evidence of her ability to attene thours of classes at a technical college w
studying for her GED. (AR 27.) The ALJ noteatthwhile plaintiff wasunable to pass her ma
class, she did not report being bleato pass other subjects, andtttwhile math may be an arg
of concern, plaintiff would not bexpected to deal with complenath formulas if limited tg
simple, routine, repetitive tasks.

The ALJ further contrasted ptuiff's testimony that she cannkéep a job, with her repo
to Dr. Allison that she had never been fired, and other evidence showing her jobs ended fon

unrelated to plaintiff. (AR 27 (plaintiff tol®r. Allison her employer lost contract hours to ru
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nursing home and, at hearingstiBed her child care employdrad gone to jail).) The AL.
reasonably considered the fact plaintiff had beda tbperform these jobs and that the jobs w
not lost despite plaintiff's mental impairmenSeeSmolen80 F.3d at 1284 (ALJ may conside
claimant’s work history), anBrouin v. Sullivan 966 F.2d 1255, 1258 (9th Cir. 1992) (previd
ability to work with alleged symptom is a relevant consideration).

The record also contains the opinions of examining psychological consultant Dr. A
that plaintiff was responding well to treatment and was capable of following simple instru

and returning to employment in the future. (AR 244gts alstAR 28-29 (affording significan

weight to the opinions of Dr. Allison and some glgito the opinions of Drs. Bailey and Beaty).
The ALJ’s consideration of plaintiff's symptoi@stimony therefore findsdditional support in the

medical opinion evidenceSee Thoma278 F.3d at 958-59 (ALJ maconsider testimony of

physicians as to nature, severaynd effect of symptoms alleged).

Plaintiff disagrees with the ALJ’s interpretatiof evidence assoced with her drug use

reporting and her lack of compliamevith treatment. She assehir use of substances to se
medicate her symptoms and her avoidancgrofip therapy is understandable given her PT
anxiety, and history of trauma, and that her edsappointments are eghed by her frequently
demonstrated self-isolation. Hower, while this posits a rationalternative interpretation of th
evidence, it does not unaeit the ALJ’s different, but alskational interpretation. Also, whilg
plaintiff notes her reports of praohs with her math class and a dission of placing her on a 5C
plan to assist her with schooling (AR 315-16§ #LJ took those difficulties into consideratic
and found no conflict with the assessed RFC.

The Court does, however, agree as to one @entified by plaintiff. Specifically, the

ALJ erred in his depiction of a treatment recordedkecting plaintiff's rgport “that sheprefers to
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relax at home.” (AR 26 (citing AR 307-08).) As piaff avers, this report is taken out of context
and does not detract from her testimonyaathe degree of her impairmenSe@AR 307-08 (in
discussing incident involving thetfeer of her sister’s baby, plaifi stated: “I’'m going to find
him and then | don’t know. Things might gédtygical.””; after discusing situation, making a
safety plan, and employing deepathing and distraction technicgelaintiff reported “she will
not seek out her sister’'s babyddg and would prefer to justlex at home.”)) In any event,
because the ALJ provided a number of other sigeciear, and convinog reasons for not fully
accepting plaintiff's symptom testimony, this singleoernn the assessment is properly deemed
harmless. Carmickle 533 F.3d at 1162-63 (threlevant inquiry “is nowhether the ALJ woulg
have made a different decision absent any error,[but] whether the ALJ’s decision remaips
legally valid, despite such error.”)

CONCLUSION

For the reasons set forth above, this matter is AFFIRMED.

ned oA

Mary Alice Theiler
United States Magistrate Judge

DATED this 11th day of May, 2017.
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