Granger v. Belfyhill

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

RANDY JAMES GRANGER NO. C16-590RSL

Plaintiff,

V. ORDER REVERSING AND
REMANDING FOR FURTHER

NANCY A. BERRYHILL, Acting ADMINISTRATIVE
Commissioner of Social Securjty PROCEEDINGS

Defendant

Plaintiff Randy James Grangappeals the final decision of the Commissioner of the
Social Security Administration (“Commissioneriyhich deniedhis appli@ationfor Disability

Insurance Benefits (“DIB"under Title Il of the Social Security Act, 42 U.S.C. 8§ 401-33,

after a hearing before an administrative law judge (“ALBYy. the reasons set forth below, the

Commissioner’s decision lerebyREVERSED and REMANDED
I

I

! Nancy A. Berryhill is now the Acting Commissioner of the Social Security
Administration. Pursuant to Federal Rule of Civil Procedure 25(d), Nancy A. Bersyhi
substituted for Carolyn W. Colvin as defendant in this suit. The Clerk is directed te tipelat
docket, and all future filings by the parties should reflect this change.
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l. FACTS AND PROCEDURAL HISTORY

Plaintiff is a54-yearold manwith atenth-grade educatiarAdministrative Record
(“AR”) at 159, 164. kb past work experienosas asatruck driver AR at164.Plaintiff was
last gainfully employed iseptember of 201AR at163.

Plaintiff protectivelyfiled anapplicationfor DIB on April 24, 2013AR at19. Plaintiff
assertedhathewasdisabled due to bipolar disorder, depression, and dial#dReat163.

The Commissioner denied plaintiff's claim initially and on reconsideration.tAR.a
Plaintiff requested a hearinghich took place oApril 15, 20151d. On April 17, 2015, the
ALJ issued a decision findirtgat plaintiffwasnot disabled based on his findithat plaintiff
could performspecific jols existing in significant numbers in the national econoiiy at
19-29.Plaintiff's request for review by the Appeals Council was denied on August 30, 201]
(AR at1-6), making the ALJ’s ruling the “final decision” of the Commissioner as that term i
defined by 42 U.S.C. § 405(¢gPn October 272016 plaintiff timely filed the present action
challenging the Commissioner’s decision. Dkt. No. 1.

Il. STANDARD OF REVIEW

Pursuant to 42 U.S.C. § 405(g), this Caudy set aside the Commissioner’s denial of

social security benefits when the ALJ’s findings are based on legal erot supported by

substantial evidence in the record as a wigdgliss v. Barnhar427 F.3d 1211, 1214 (9th

Cir. 2005). “Substantialveédence”is mote than a scintilla, less tharpeeponderance, and is
such relevant evidence as a reasonable mind might accept as adequate to supportancon

Richardson v. Peraled02 U.S. 389, 401 (1971Magallanes v. Bower881 F.2d 747, 750

(9th Cir. 1989). The ALJ is responsible for determining credibility, resolving ctsith

medical testimony, and resolving any other ambiguities that might Axidtews v. Shalala
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53 F.3d 1035, 1039 (9th Cir. 1995Yhile the Court is required to examine the record as a
whole, it may neither reweigh the evidence nor substitute its judgment for that of the

Commissioner. Thomas v. Barnhd?8 F.3d 947, 954 (9th Cir. 2002). When the evidence i

susceptible to more thaone rational interpretation, it is the Commissioneosclusion that
must be upheldd.
1. EVALUATING DISABILITY
As the claimantMr. Granger bears the burden of proving that he is disabled within 1

meaning of the Social Security Act (the “Act”). Medv. Apfel 172 F.3d 1111, 1113 (9th Cir

1999) The Act defines disability as the “inability to engage in any substanirdufactivity”
due to a physical or mental impairment which has lasted, or is expected to last, for
continuous period of not less than 12 months. 42 U.S.C. § 423(d)}(B)@aimant is dsabled

under the Act only if hismpairments are of such severity theg is unable to do his previous

work, and cannot, considegrns age, education, and work experience, engage in any othey

substantial gainful activity existing in timational economy. 42 U.S.C483(d)(2)(A);see

alsoTackett v. Apfel 180 F.3d 1094, 1098-99 (9th Cir. 1999).

The Commissioner has established a five-step sequential evaluation process for
determining whether a claimant is disabled within the meaning of th&£2e20 C.F.R.
§ 404.1520. The claimant bears the burden of proof during steps one through four. At ste
five, the burden shifts to the Commissioridr.If a claimant is found to be disabledaaty step
in the sequence, the inquiry ends without the need to consider subsequent steps. Step of
whether the claimant is presently engaged in “substantial gainfultgactR@ C.F.R.
I
I
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§ 404.1520(b¥.If he is, disability benefits are denied. If he is not, the Commissioner proce
to step two. At step two, ¢hclaimant must establish tHs has one or more medically severe
impairments, or combination of impairments, that limitghysical or mental ability to do
basic work activities. If the claimanbds not have such impairments, he is not disabled. 20
C.F.R. 8 404.1520(c). If the claimant does have a severe impairment, the Commissioner
to step three to determine whether the impairment meets or equals any of the listed
impairments described in the regulatioP8.C.F.R. § 404.1520(dA claimant whose
impairment meets or equals one of the listings for the requiredali?h duration requirement
is disabledld.

When the claimant’s impairment neither meetsatprals one of the impairments listeq
in the regulations, the Commissioner must proceed to step four and evaluate thet'slaima
residual functional capacity (‘RFC”). 20 C.F.R. § 404.1520(e). Here, the Commissioner
evaluates the physical and mental demaridke claimant’s past retant work to determine
whether he can stiperform that work. 20 C.F.R. § 404.1520(f)the claimant is able to
perform hispast relevant work, he is not disabled; if the opposite is true, then the burden s
to the Commisioner at step five to show that the claimant can perform other work that exi
in significant numbers in the national economy, taking into consideration the clarR& ),
age, education, and work experience. 20 C.F.R. § 404.152@cRett 180 F.3d at 1099,
1100. If the Commissioner finds the claimant is unable to perform other work, then the

claimant is found disabled and benefits may be awarded.

2 Substantial gainful activity is work activity that is both substaritial,involves
significant physical and/or mental activities, and gainfal, performed for profit. 20 C.F.R.
§ 404.1572.
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V. DECISION BELOW

OnApril 17, 2015, the ALJ issued a decision finding the following:

1. The claimant hasat engaged in substantial gainful activity since
September 28012 the dleged onset date (20 C.F.R. 88 404.1671
seq.).

2. The claimant hathe following severe impairmentsipolar disorder

and anxiety(20 C.F.R. § 404.1520(k)

3. The claimantoes not have an impairment or combination of
impairments that megs or medically equalthe severity of one of the
listed impairments in 20 C.F.R. Part 404, Subpart P, Appendix 1 (20
C.F.R. §§ 404.1520(d), 404.1525, 404.1526

4, Theclaimant hashe residual functional capacity to perfoanfull
range of work at all exertion&vels. He can perform simple, routine
and repetitive task He should not haymublic contact. He can have
occasional coworker contact. He gaerform work that does not
require satisfaction of production quotas or involve assetirigy-

pace.

5. The claimanis unable to perform any past relevant work (20 C.F.R.
8§ 404.156%

6. Considering thelaimants age, education, work experience, and

residual functional capacitihere ae jobs that exist in significant
numbers in the national economy that the clainsanperform(20
C.F.R. 88 404.1560(c) and 404.1%66

7. The claimanhas not been under a disability, as defined in the Bocia
Security Act,from September 28, 2012, through the date of the
decision (20 C.F.R. § 404.1520)(g)

AR at19-29.
V. ISSUES ON APPEAL
The issues on appeal are:
A. Whether the ALJ erred in evaluating the medical evidence in the record.
B. Whether the ALJ erred in evaluating the lay witness testimony iretozd.

C. Whether the ALJ erred in evaluating plaintiff's testimony.
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Dkt. 7 at 1.

VI. DISCUSSION

A. Medical Evidence

Plaintiff argues that the ALJ erred in his evaluation of the medical evidence,
specificallyby failing to give a specific and legitimate reason supported by subktantia
evidence to discount the opiniontagating physiciakim Stoneking, M.D SeeDkt. 7 at 3-6.
The Court agrees.

The ALJ is responsible for determining credibility and resolving ambegugnd

conflicts in the medical evidence. SReddick v. Chaterl57 F.3d 715, 722 (9th Cir. 1998).

Where the medical evidence in the record is not conclusive, “questions of crediility

resolution of conflicts” are solely the functions of the ABdmple v. Schweike694 F.2d

639, 642 (9th Cir. 1982). In such cases, “the ALJ’s conclusion must be upheld.” Morgan

Comnir, Soc.Sec Admin., 169 F.3d 595, 601 (9th Cir. 1999). Deténing whether

inconsistencies in the medical evidence “are material (or are in fact incongistanall) and
whether certain factors are relevant to discount” the opinions of medicalsXp#st within
this responsibility.d. at 603.

In resolvingquestions of credibility and conflicts in the evidence, an ALJ’s findings
“must be supported by specific, cogent reasoRsddick 157 F.3d at 725. The ALJ can do
this “by setting out a detailed and thorough summary of the facts and confliaticglc
evidence, stating his interpretation thereof, and making findihgisThe ALJ must provide
“clear and convincing” reasons for rejecting the uncontradicted opinion of iadgreatysician.

Lester v. ChaterB1 F.3d 821, 830 (9th Cir. 1996). Even when a treating physician’s opinio

contradicted, that opinion “can only be rejected for specific and legitimagens that are
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supported by substantial evidence in the recddd.at 830-31In general, more weight is
given to a treating physician’s opinion than to the opinions of those who do not treat the
claimant.ld. at 830.

Here, treating physiciaDr. Stoneking completed two medical source assessments (
plaintiff, one in September of 2013 and one in April of 2015, in which he opined that plain
would havenoticeable difficulty for more than 20 percent of the workday or workweek
performing several cognitive and social workplace functiSegAR at297-98, 379-80Dr.
Stoneking opined that plaintiff woulake impaired to that degreéhen having a manic episode
which Dr. Stoneking said can flare up at any time, even when plaintiff is on mexiSxeid.
The ALJ gaveDr. Stoneking’'s assessmetitde weightbecause

they are conclusory, providing very little explanationhe evidence relied

on in forming that opinion. Furthermore, the doctor is a physician and his

opinion rests omnassessment of an impairment (i.e., bipolar disorder) outside

thedoctor’s area of expertisén addition, the opinion is inconsistent with the

clinical findingsand opinion of Dr. Aleshire.

AR at 27 (internal citations omittedNone of these reasons is specific, legitimate, and
supported by substantial evidence.

First, substantial evidence does not support the ALJ’s finding that Dr. Stoneking
provided little expanation for his opinion. While Dr. Stoneking’s medical source assessme
forms did not contain explanation for the functional limitations to which he opihedecord

alsocontains Dr. Stoneking’s progress notes and lab reports from years ofgtrgaitmiff.

SeeAR at 261-82, 346-78. These reports contain clinical findings and test resuttsdbabe

% The ALJ also discounted Dr. Stoneking’s opinion that plaintiff was unable to work
because whether a claimant is disabled igjal leonclusion reserved for the Commissioner.
SeeAR at 27. While this reason is sufficient to discount Dr. Stoneking’s ultimate opinion
regarding whether plaintiff can work, it is not applicable to the specifi&place limitations
to which Dr. Stoneking opined.
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the uncertainty of plaintiff's manic episodes and the symptoms he experienicgstder
episodes, providing a detailed explanation for Dr. Stonekampessments pfaintiff's
functional limitations Seeid.

Next, the ALJ found that Dr. Stoneking’s opinion was outside his area of expertise,
finding that the Commissioner concedes is not a sufficient basis for discounting Dr.
Stoneking’s opinion irthis case. SePkt. 8 at 6.

Finally, the ALJ found that Dr. Stoneking’s opinion was inconsistent with the clinica
findings and opinion of an examining physici&eeAR at 27. That Dr. Stoneking’s opinion
was inconsistent with another opinion is whagders the need for a specific and legitimate
reason to discount Dr. Stoneking’s opinion; the inconsistency itself is not a suffeason.
Seel ester 81 F.3d at 830-31. Furthermore, any inconsistency between Dr. Stoneking’s
opinion and the examining psician’s clinical findings is explained by Dr. Stonekag
gualification that his opinion applies to plaintiff's abilities during a manic epis®eAR at
298.According to the Commissioner’s regulatiofse give more weight to opinions from
your treating sources, since these sources are likely to be the medicaipnafissmost able
to provide a detailed, longitudinal picture of your medical impairment(s) andrraya
unique perspective to the medical evidence that cannot be obtained from tte@bjedical
findings alone or from reports of individual examinations, such as consultative ekansma
brief hospitalizations.See20 C.F.R. § 404.1527(d)(2). Thereforgonsistent clinical
findings ina onetime consultative examination are not a legitimate reason to discount
plaintiff's treating physician’s opinion here. The ALJ erred by failmgrovide a specific and
legitimate reason supported by substantial evidence to discount Dr. Stoneking’s opinion.
1
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“[H]armless error principles apply in the Social Security contéWbfina v. Astrue

674 F.3d 1104, 1115 (9th Cir. 2012). An error is harmless, however, only if it is not prejud
to the claimant or “inconsequential” to the ALJ’s “ultimate nondisability determmatiiout

v. Comm’r, Soc. Se@Admin., 454 F.3d 1050, 1055 (9th Cir. 2006¢eMolina, 674 F.3d at

1115. The determination as to whether an error is harmless requires apeasie-
application of judgment” by the reviewing court, based on an examination of the resed m

“without regard to errors’ that do not affect the parties’ ‘substantiatsifjiMolina, 674 F.3d

at 1118-19 (quoting Shinseki v. Sandé&s6 U.S. 396, 407 (2009)). Had thkJ fully

incorporated DrStoneking’s opinion, the RFC would have ird#d additional limitations, as
would the hypothetical questions posed to the vocational eXjeteforethe ALJ’s error
affected the ultimate disability determination andot harmless.

B. Lay Witness Testimony

Plaintiff argues that the ALJ erred in evaluating the lay witiessmony of plaintiff's
wife, Tara GrangeiSeeDkt. 7at6-8. The Couragrees.

Lay testimony regarding a claimant’'s symptoms “is competent evidence thatlan Al
must take into account,” unless the ALJ “expressly determines to disregartestimony and

gives reasons germane to each witness for doing so.” Lewis v, 2B8fF.3d 503, 511 (9th

Cir. 2001). The ALJ also may “draw inferences logically flowing fritve@ evidence.Sample
694 F.2d at 642.

Here, the ALJejected Ms. Granger’s testimony because the medical evidence did
support greater limitations than those in the RE€RAR at 27. An ALJ may discount lay
testimony if it conflicts with the medical eviden&eelLewis, 236 F.3d at 511. However, the
Ninth Circuitmore recently founthata claimant’s wife’s testimongould notbe discredited
ORDER REVERSING AND REMANDING
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“as not supported by medical evidence in the rec@deBruce v. Astrug557 F.3d 1113,

1116 (9th Cir. 2009). In so holding, the Ninth Circuit relied on its prior decision in Smolen
Chater 80 F.3d 1273 (9th Cir. 1996), which held that the ALJ improperly rejected the
testimony of the claimant’s family on the basis that medical records did not c@t®lthe
claimant’s symptoms, because in so doing, the ALJ violated the Commissionatweift
consider the testimony of lay witnesses where the claimant’s alleged sympéoms a
unsupported by her medical recordsBruce 557 F.3d at 1116 (citin@molen 80 F.3dat

1289) (emphasis in original). Therefore, the ALJ here likewise erred in angliéd.
Granger’s testimony.

C. Plaintiff's Testimony

Plaintiff argues that the ALJ erred by discounting plaintiff's subjective taintp.See
Dkt. 7at8-11. The Court demgyrees.
Questions of credibility are solely within the control of the A&AdeSample 694 F.2d

at 642. The Court should not “secogdess” this credibility determinatioAllen v. Heckler

749 F.2d 577, 580 (9th Cir. 1984). In addition, the Court mayevatrse a credibility
determination where that determination is based on contradictory or ambiguous e\B@ence
id. at 579. To reject a claimant’s subjective complaints, the ALJ must provide fspeagent
reasons for the disbelief.” Lest&1 F.3dat 834 (citation omitted). The ALJ “must identify
what testimony is not credible and what evidence undermines the claimant’s iotsrild;

seealsoDodrill v. Shalala12 F.3d 915, 918 (9th Cir. 1993). Unless affirmative evidence

shows the claimant is malingering, the ALJ’s reasons for rejecting the clasnesttmony
must be “clear and convincing.ester 81 F.2d at 834. That some of the reasons for
discrediting a claimant’s testimony should properly be discounted does nat ttemde.J’s
ORDER REVERSING AND REMANDING
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determindon invalid, as long as that determination is supported by substantial evi8eece.

Tonapetyan v. HalteP42 F.3d 1144, 1148 (9th Cir. 2001).

Here, the ALJ discounted plaintiff's subjective complaints because, among other
reasons, plaintiff's activitieaere inconsistent with the severity of his complaiSeeAR at
26. The Ninth Circuit has recogniztitht an ALJ may use a claimandéstivities to form the
basis of an advse credibility determination if theé'gontradict his other testimony.” Orn v.
Astrue 495 F.3d 625, 639 (9th Cir. 2007). Plaintiff alleged that “any kind of stress” would
cause severe manic episodes. SReat201 He stated that his impairments affected his
memory, understanding, concentration, and ability to follow instructibdktimes. SeeAR at
206 He alsaestifiedthat he had trouble getting along with others and spending time in

crowds.SeeAR at45-46. The ALJ found these allegations inconsistent with reports that

plaintiff cared for his children and pets, performed house and yard work, shopped and handled

funds, worked on a computer, worked on cars, went out to lunch with his wife, and visited
beach and the faiBeeAR at202-05, 285, 287. Therefore, the ALJ provided a clear and
convincing reason supported by substdrevidence to discount plaintiff's subjective
complaints.

D. Scope of Remand

The Court may remand this case “either for additional evidence and findings or to
award benefits.Smolen 80 F.3d at 12925enerally, when the Court reverses an ALJ’s
decision, “the proper course, except in rare circumstances, is to remand to tlyef@genc

additional investigation or explanatiorBénecke v. Barnhgr879 F.3d 587, 595 (9th Cir.

2004) (citations omitted). Thus, it is “the unusual case in which it is clear froradbelrthat
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the claimant is unable to perform gainful employment in the national econonty,fdheand
for an immediate award of benefits is appropriali.”
Benefits may be awarded where “tleeord has been fully developed” and “further

administrative proceedings would serve no useful purp&adlen 80 F.3d at 1292; Holohan

v. Massanari246 F.3d 1195, 1210 (9th Cir. 2001). Specifically, benefits should be awarded
where:

(1) the ALJ has fadd to provide legally sufficient reasons for rejecting [the
claimant’s] evidence, (2) there are no outstanding issues that must be
resolved before a determination of disability can be made, and (3) it is clear
from the record that the ALJ would be required to find the claimant disabled
were such evidence credited.

Smolen 80 F.3d 1273 at 129R)cCartey v. Massanar?98 F.3d 1072, 1076-77 (9th Cir.

2002). Here,ssues still remairegarding conflicts in the evidence abplaintiff's functional
capabilities and hisability to perform other jobs existing in significant numbers in the national
economydespite any additional limitationéccordingly, remand for further consideration is
warranted in this matter
VII.  CONCLUSION

For the foregoing reasons, tBeurt finds that the ALJ erred in evaluating the medical
evidence and the lay witness testimony in the record. The decision of the Cumeniss
REVERSED, and this matter is REMANDED for further proceedings not incensisith this
Order.

Dated this 3rd day of April, 2017.

A S Canndke

Robert S. Lasnik
United States District Judge
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