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6 UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
7 AT TACOMA

SAM DONAGHE,

L CASE NO. 3:16-cv-05973 RJB
Plaintiff,

ORDER ADOPTING REPORT
10 V. AND RECOMMENDATION

PATRISHA LASHWAY, KEVIN
11 QUIGLEY, et al.,

12 Defendants.
13
14 THIS MATTER comes before the Cdun the Report and Recommendation of

15 | Magistrate Judge J. Richa@teatura. Dkt. 37. The Courts reviewed the Report and

16 | Recommendation; objections fileg Plaintiff (Dkt. 39); respons® Plaintiff’'s objections filed
17 || by Defendants (Dkt. 40); pleadings relatinghe two underlying motions, Defendants’ Motiop
18 || to Dismiss (Dkt. 26) and Plaintiff's Motion to 8miss (Dkt. 35); and the remainder of the file
19 || herein. The Court will adopt the Report @&ecommendation, which recommends dismissal|{for
20 || claims except those challenging fwonditions of confinement. Thidourt adds the caveat that
21 | except for the 8 Amendment/Double Jeopardy claim, dismissal must be without prejudice|and
22 || with leave to amend. The Coursaladds the following additionahalysis to address Plaintiff's

23 || discrete objections.

24
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A) Objection to Defendants’ suggested commarisf Plaintiff to a pretrial detainee.

Plaintiff objects to Defendantsharacterization of Plaintitis a pretrial detainee. The
objection is without merit for two reasorarst, the objectionddresses Defendants’
characterization of Plaintiff, which falls outsitlee purview of a propeobjection. Objections

should address parties’ substaatissues with the R&R. Second, this Court adopts the law

discussed by the R&R, includinige R&R’s observation that theending civil commitments are,

in fact, at the pretrial stageshich has bearing on the ways that Defendants may—or may n
detain Plaintiff.SeeDkt. 37 at 7-10. Charactenm Plaintiff as a pretal detainee is accurate.
Although Plaintiff is not incarcerated, his freedbas been curtailed due to the pending civil
commitment proceedingSee Sharp v. Westad23 F.3d 1166, 1172-73%Zir. 2000);Jones v.
Blanas 393 F.3d 918, 931 (1981).

B) Objection to R&R use dBell v. Wolfish 441 U.S. 520, 554 (1979).

Plaintiff’'s objection tathe R&R'’s reliance olVolfishis noted, but it is without merit.
The R&R, which this Court adopts, states:
The Pones v. Blangs393 F.3d at 931] court also notedtttan individual detained und
civil process—Ilike an indidual accused but not convicted of a crime—cannot be
subjected to conditions th@mount to punishment.”Jones v. Blangs393 F.3d 918,
932 (9" Cir. 2004)] (quotingell v. Wolfish 441 U.S. 520, 536 (1979).
The reference tWVolfishis proper citation to binding authorityolfishis still good law, so

Plaintiff's argumenis unavailing.

C) Objection to dismissal of5BAmendment/double jeopardy claim.

Plaintiff opines that the “exact same” “higtmal records . . . [used for] criminal
prosecution” are being used “for the purposdeyriving liberty a second time classed as a
sexually violent predator (SVP).” Dkt. 39 at 4.eT8upreme Court of the United States squa

rejected challenges to Washiagts civil commitment statutes on the basis of double jeopar
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Selig v. Youngh31 U.S. 250, 263 (2001). Allowing Plaintief amend this claim would be futil

£,

so dismissal should be with prejudice. As ndtgdhe R&R, the bar against the double jeopardy

claim does not precludea&rhtiff from challenging the conditioresf confinement as a substant
due process claim.

D) Objection to dismissal doundsclaims.

Plaintiff objects to the R&R'’s reliance crewis v. Caseyp18 U.S. 343 (1996).ewis
held that in the context ofBoundsclaim, the plaintiff must show an actual injury, which is
“actual prejudice with respect to contemplate@xsting litigation.” DKR. 37 at 14. Plaintiff

requests that he be permitted to conduct discaweegtablish “imminent harm.” However, the

R&R recommended dismissal for failure to statdaam in his written complaint. Dkt. 37 at 16,

The law requires a statement of claim whicladéquate, is the foundation for discovery to pt
the claim alleged. The law does not allow disrgwvithout that foundson. Permitting Plaintiff
to conduct discovery on thigoundsclaim is not warranted, becauseen if Plaintiff proved all
the allegations in the Complainé would not be entitled to reeery. The Complaint does not,
a matter of law, state a claim upon which ffetign be granted. As the R&R recommends, the
Boundsclaims should be dismissed, but dismissalud be without prejude and with leave to
amend.

E) Objection to dismissal of destructiohcomputer (and Due Process) claim.

Plaintiff argues that the @aplaint sufficiently alleges a Due Process claim under the
theory that defendants destroyrad computer in violation ad specific policy, SCC Policy 212

Dkt. 39 at 10, 11SeeDkt. 1-1 at §4.68. The R&R propengcommends that the Complaint b

permitted to proceed to the extent that thesfaarrounding destruction of Plaintiff's computef

relate to conditions of confinement. Dkt. 3724t The R&R correctly rtes that even if, as

ve

ove

as
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alleged, Plaintiff’'s computer vgadestroyed in violation of #8CC policy, “state department

regulation do not establishcanstitutionalviolation.” Dkt. 37 at 25, citing t€ousins v. Lockyef

568 F.3d 1063 (9Cir. 2009) (citations omitted). Disssal should be without prejudice and
leave to amend, because the $adtpled differently, coulghotentitally state a claim for a
constitutional violation oa state law tort claim.

F) _Objection to dismissal of defendanteglunder theory of respondeat superior.

Plaintiff defends his argumé—rejected by the R&R—thatvo supervisors, Kevin
Quigley and Patrisha Lashway, could be liable urdéheory of respondeat superior. Dkt. 39
7. Resolving the legal issue raised by Plairgtifibjection is of no importance to the issue of
whether claims should be dismissed agaMr. Quigley and Ms. Lashway. The R&R
recommends denying dismissal of Ms. Lwalg on other grounds, namely, because the
Complaint alleges personal conduct by Ms. ey that she “knew of the [constitutional]

violaitons and failed to prevent them.” &sMr. Quigley, who was named as a “former

supervisor,” the R&R recommeed dismissal on Eleventh A&mdment grounds. Dkt. 37 at 19,

21, 22.

Nonetheless, addressing the substance afitffa objection, Plaintiff's argument is no

at

t

supported by the lavbee Igbal556 at 676To the extent that Plaintiff seeks damages from Mr.

Quigley and Ms. Lashway under 28 U.S.C. §1988gmg supervisory liability under an agen

theory is insufficient. Instead, the complaintshallege a violatiorhy a defendant personally,

of governmental ordinance, policy, practice, or custom that is the moving force behind the

constitutional violationMonell v. Dep’t of Soc. Sesvof the City of New York36 U.S. 658,

694 (1978).
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G) Objection to dismissal of allegatioagainst defendants in their personal and

individual capacity.

Plaintiff argues that, contratp the R&R’s finding, “clearhyat this stage of pleadings
[he] need not specifically delineate how eaalmed Defendant individually or personally
contributed to any violation of his constitutiomghts.” Dkt. 39 at 8. The R&R dismissed the
request for damages without prejudice aaltandividually-named defendants because the
Complaint repeats the same factual allegations—and then attributes liability—"to each
enumerated employee, withoutyaexplanation as to how eachrgen participated.” Dkt. 37 at
24.

This Court adopts the R&R'’s reasoning, which relied.eer v. Murphy 844 F.2d 628
(9™ Cir. 1988), for the rule that pleadings maege causation that “individualized and
focus[ed] on the duties and pessibilities of each indidual defendant Wwose acts or omissior
are alleged to have caused a constitutideqrivation.” Dkt. 37 at 23. Concededlger
analyzed a motion for summanydgment, whereas in this cabere is pending a motion to
dismiss for failure to state a claim. Howevererevaking all Plaintiff’sallegations as true, the
Complaint does not allege a sufficient basisrérovery against individual defendants. The
Complaint must allege “that each Governméificial defendant, through the official’s own
individual actions, has violated the ConstitutioAshcroft v. Igbal556 U.S. 662, 676 (2009),
which the Complaint has not done. Dismissal sthdngl without prejudice with leave to ameng
because if Plaintiff particularizébe complaint to named individuals, he may be able to stat

claim.

* k% %
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THEREFORE, the CouHHEREBY ORDERS:
(1) The Court adopts the ReportthRecommendation (Dkt. 37).
(2) Defendants’ Motion to Dismiss (Dkt. 26):
= Conditions of confinement claim&RANTED IN PART and DENIED IN
PART:

o Official capacity: To the extent¢hconditions of confinement claims

are alleged against persons nameithair official capacity, the reque
for damages is dismissed with prejudice on Eleventh Amendment
grounds, but the request for deel@ry or injunctive relief may
proceed.

o Individual and personal capaciffo the extent conditions of

confinement claims are alleged against persons named in their
individual and personal capacitgtaims are dismissed without
prejudice for failure to statecdaim, with leave to amend.
= Double Jeopardy/Fifth Amendmecritim: GRANTED. The claim is
dismissed with prejudice.
» Boundsclaims: GRANTED. The claims aismissed without prejudice for
failure to state a claim, with leave to amend.
= Claim of improper destruction of property: Defendants’ motion is
GRANTED. The claim is dismissed \Wwitut prejudice for failure to state a
claim, with leave to amend.

Any amended pleadings must be filed befiuby 1, 2017.
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(3) Plaintiff’'s Motion to Dismiss Defendar@arol Scott (Dkt. 35) is GRANTED.
Defendant Carol Scott is dismissed.
(4) This matter is re-referred to Magiste Judge J. Richard Creatura.

DATED this 7th day of June, 2017.

fo by

ROBERTJ.BRYAN
United States District Judge
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