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Thurston County et al

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
THEODORE B. EDENSTROM, CASE NO. 3:16-cv-05982
Plaintiff, (1) ORDER GRANTING
V. DEFENDANTS THURSTON
COUNTY AND MIKE KAIN'S
THURSTON COUNTY, MIKE KAIN, and MOTION FOR SUMMARY
SETH J. SCHADE, JUDGMENT AND (2) ORDER TO
SHOW CAUSE
Defendants.

THIS MATTER comes before the Court Befendants Thurston County, Washington
and Mike Kain’s (collectively “County Defend#s”) Motion for Summary Judgment. Dkt. 37.
The Court has considered the pleadings filesuipport and in oppositiast the file, including
the Plaintiff’'s supplemental brief filed okugust 14, 2017 (Dkt. 44), the County Defendants’
supplemental brief filed on August 18, 2017 (Dkt. 50), and the remaining record.

On November 25, 2016, Plaintiffro se filed a civil rights complaint asserting claims
against Defendants for violations of his RbuyiFifth, and Fourteenth Amendment rights,
pursuant to 42 U.S.C. § 1983. Dkt. 1. The Cgupefendants now move for summary judgme

of dismissal. Dkt. 37. For the reasons providecein, the motion should be granted. Further,
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Defendant Shade and Plaintiff should show causaiting, if any they have, why constitutiona
claims against Defendant Schade should reat bé dismissed and why the Court should not
decline supplemental jurisdiction ave remaining state law claims.

l. FACTUAL BACKGROUND AND PENDING MOTION

A. FACTS

Plaintiff owns waterfronproperty commonly known as 9733 Hunter Point Road NW,
Olympia, Washington (“the Property”), whichirs Thurston County. Dkt. 1. According to the
Complaint, Plaintiff moors his baegon the shores of the properity.

On November 26, 2013, the Thurston Countgdeces Stewardship Department sent
Plaintiff a letter, entitled “Note of Violation.” Dkt. 37-1, at - The letter indicates that the
Thurston County Compliance Section of the deparit had “received a complaint regarding t
use of [Plaintiff's] property.’ld. The letter cites two Thuimt County zoning ordinances and
informs Plaintiff that “[tihese codes mean thatommercial business cannot be operated fror
your property without appropriate permit&d’ The letter further provides:

It has been brought to oattention that unpermitted gonercial activity may be

taking place on the above referenced priypeTo be in compliance with the

applicable codes, this activity requirgsproval of a Special Use Permit and a

Shoreline Substantial Development Permit. Until these permits are obtained, no

additional commercial use of the subject property is permitted.

Dkt. 37-1, at 1. The letter also warns that ‘ilfjee to comply with the Thurston County Code
could result in the issuance of a Class 2 Gnfilaction or other appropriate legal actiold’ at
at 2. The letter has a web address to applyhimreferenced permits and gives a number to ¢
for questionsld. The letter was signed by Guy Jaques, vghwot an individual defendant in thi

caseld. Plaintiff did not appeal thhotice of Violation letter irwriting to a hearing examiner.

But seeThurston County Code 20.60.060(1).
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In an unsworn declaration submitted by Plaintiff (Dkt. 45), which the Court technicall

should not considesee28 § U.S.C. § 1746, Plaintiff repre¢eihat, after receiving the Notice

of Violation letter, he callethe County employee who signed the letter, Mr. Jaques. According

to Plaintiff, Mr. Jaques told him that “virtdglany unauthorized, unpermitted use . . . within the

200’ buffer of the water was subjeotdisciplinary action unleg®laintiff] initiated and paid for
a shoreline hearing[.]” Dkt. 45 at 1, 2. Nothgiable to afford the permits, Plaintiff the
following week “turned [his] job ovetio another contractor due tcetfact that | could not utilize
my land and tidelands for ingress, regresshption, related to the ef my vessel or the
loading of my products and equipmeritl’

On January 6, 2014, Plaintiff, Mr. Jaquesfdhelant Kain and the County’s lawyer met
to discuss the Notice of Violan letter and Plaintiff's opties moving forward. Dkt. 38, at 3.
Plaintiff's declaration also st that Plaintiff has contactédte County on, at least, several
occasions since then, without response ftioenCounty. Dkt. 45 at 2-4. According to the

County, Plaintiff has not applied for any pernidasdate, however, the County “has taken no

further enforcement action against Plaintiff oa #ileged violation since issuing the November

26, 2013 letter.” Dkt. 38, at 4.

The Notice of Violation letter ggears to have been issuedeaist in part based on emails

to the County from a neighbor reporting unpigtea commercial waterfront activities on

D

Plaintiff's property.SeeDkt. 44-13. According to Plaintiff, Defendant Mike Kain acknowledg

that the source of the emails widsfendant Schade. Dkt. 45 at 3.

More recently, on February 15, 2017, according to declarations by Richard Smith and

Plaintiff's son, Logan Edenstrom, whicletl&ourt technically should not consideeg28 §

U.S.C. § 1746, Defendant Schaslas observed in a dinghy boat nexPlaintiff's boat, placing

(1) ORDER GRANTING DEFENDANTS THURSTON COUNTY AND MIKE KAIN'S MOTION FOR
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oil next to Plaintiff's boat the day befoits inspection by the Gt Guard. Dkts. 46-48.

B. CLAIMS AND PROCEDURAL HISTORY

On November 25, 2016, almost three yedtsr the County issued the Notice of
Violation letter, Plaintiff filed this case. BhComplaint alleges that Defendants violated
Plaintiff’'s Fourth Amendment rights wheneth“searched [his] residence without [his]
knowledge, presence or respect for posted npdssssigns.” Dkt. 1, at 3. The Complaint also
alleges violations of the Fiftand Fourteenth Amendment wheafendants “issued a stop wor
order without any substantial due process, sgiPiaintiffs [sic] efects, taking liberty and
property without compensationd. Plaintiff's complaint asserts @h he is “again in danger of
losing [his] residence for taxedd. at 4. Plaintiff asserts that Bndants’ actions have impede
his “rights to navigation, tradof all kinds, build a housbprrow against the property for
maintenance, repairs, taxes and so forth .Id.’Plaintiff seeks damages and injunctive relief
requiring the Defendants (1) present what auththigy are claiming that allows the requireme
of permits, (2) explain how that authority da@ exercised without dymocess, (3) repay
damages, and (4) notify the Washingtamofney General of any wrongful actd. at 6.

On March 20, 2017, Plaintiff’'s motion for judgmt on the pleadings was denied. DKkt.
26. The Court found that Plaintiff failed to shovatlthere was no genuine issue of material f
for both necessary elements of a § 1983 cladeprivation of a constitional right and action

done under color of lavparticular to all three defendants. DR6, at 4. The Order notes that:

For example, although the County Defendaotscede that Defendant Kain acted unde

‘color of law’ when acting irhis official supervisor capacitylaintiff has not established
a constitutional deprivation personal to himgdayeneral theory of supervisory liability i
not enoughMonell, 436 U.S. at 694. Or for example,tadDefendant Schade, Plaintiff
has not established colof law. Plaintiff argues thddefendant Shade “colluded” with
Thurston County, but there is at least a geaissue of materidact as to the
circumstances surrounding his conduct and thedegal determination of whether it is
“fairly attributable” to the governmen®&ee Kirtley v. Rainey326 F.3d 1088, 10929

(1) ORDER GRANTING DEFENDANTS THURSTON COUNTY AND MIKE KAIN'S MOTION FOR
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Cir. 2003) (“at least four criteria to identistate action: (1) publifunction; (2) joint
action; (3) governmental compulsion or coercion; and (4) governmental nexus”).

Second, even if Plaintiff's broad theoriefsliability were sufficient—and they are
not—issues of material fact abound asvteether a constitutional deprivation
occurred, especially at this early stagf the litigation, before the close of

discovery. Based on the pleadings, i clear to the undersigned what Due

Process violation occurred.

Id. at 4-5.

C. PENDING MOTION

The County Defendants now move for sumndigmissal of Plaintiff's claims against
them. Dkt. 37. They argue that Plaintiff canndabBsh that he was deprived of a constitution
right. 1d.The County Defendants assert ttamthe extent that Plaiffitis asserting a claim for a
“regulatory taking,” his clainshould be summarily dismissdd. To the extent that Plaintiff is
asserting some other due process claim, thentgydefendants also maintain the claim shoulg
be summarily dismissett.

In his initial response, Plaifftasserts that the County $isssued “several stop work
orders and/or notice of violat” letters without due processise 2007. Dkt. 40. He states tha
he has "yielded and adjusted his activities to dgmyith these orders tthe point of having to
cease all activities related to using his vessel upon his tideldddat”2. Plaintiff acknowledgeg
that he has discussed these orders with the €aumak was advised he either had to obtain the
permits required or pay for a public hearitdy.at 3. Plaintiff’'s Respomsalso includes a sectior|
entitled “E. Related issues neededsummary judgment in Plaiffts favor,” in which Plaintiff
states that he “will provide records of his contract terms that were interfered with at the tim

the last [Notice of Violation] and is willing tdiscuss settlements for damages with Thurston

County under this court’s discretion and ovensigDkt. 40, at 14-15. Plaintiff's Response

e of

further provides that Plaintiff “will adjust and prol a witness list and submit it to this court for

(1) ORDER GRANTING DEFENDANTS THURSTON COUNTY AND MIKE KAIN'S MOTION FOR
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the continuance of the matter with Defendant Sefchade if the motion is ruled in Plaintiff's
favor.” Id.

After Plaintiff received a warning pursuantRand v. Rowlandl54 F.3d 952 (9th Cir.
1998), Plaintiff was given an opportunity to filee supplemental response brief, and the Cou
Defendants were given an opportunity to file supplemental reply brief. Dkts. 43, 44, 50.

D. ORGANIZATION OF OPINION

In sequence, this opinion will (1) introduce the applicable standard for motions for
summary judgment, (2) analyze the Countydddants’ motion for summary judgment of
dismissal as to constitutional claims asseagainst them, (3) analyze Plaintiff’'s motion for
summary judgment, to the extent it should be wared, and (4) addressashs asserted againg
Defendant Schade and issue an ordshttw cause regarding those claims.

Il DISCUSSION

A. SUMMARY JUDGMENT STANDARD

Summary judgment is proper grif the pleadings, discovergffidavits, and any other
materials on file show that there is no genuiseésas to any material fact. Fed. R. Civ. P. 56
The moving party is entitled to judgment amatter of law when the nonmoving party fails to
make a sufficient showing an essential element of a claim in the case on which the
nonmoving party has the burden of prddélotex Corp. v. Catretd77 U.S. 317, 323 (1985).
There is no genuine issue of féat trial where the record, taken as a whole, could not lead 4
rational trier of fact tdind for the nonmoving partyMatsushita Elec. Indus. Co. v. Zenith Rad
Corp., 475 U.S. 574, 586 (1986)(nonmoving party nursisent specific, significant probative

evidence, not simply “some metaphysical doub§8e alsd-ed. R. Civ. P. 56(e).

The determination of the existence of a matdect is often a close question. The couit

(1) ORDER GRANTING DEFENDANTS THURSTON COUNTY AND MIKE KAIN'S MOTION FOR
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must consider the substantive evidentiary butdahthe nonmoving partyiust meet at trial —
e.g., a preponderance of thed®nce in most civil caseAnderson v. Liberty Lobby, Inet77 .S.
242, 253 (1986)T.W. Elec. Service Inc. v. Pacifitectrical Contractors Associatio®09 F.2d
626, 630 (9th Cir. 1987). The court must resolve aicyulal issues of controversy in favor of tk
nonmoving party only when the facts specificatjested by that py contradict facts
specifically attested by the mang party. The nonmoving party may moerely state that it will
discredit the moving party’s evidence at trial, in the hopes thd¢rese can be developed at tri
to support the claiml.W. Elect. Service InaB09 F.2d at 630 (relying ddnderson, supna
Conclusory, non-specific statements in affidasits not sufficient, and “missing facts” will not
be “presumed.Lujan v. National Wildlife Federatig97 U.S. 871, 888-89 (1990).

B. VIOLATIONS OF CONSTITUTIONAL RIGHTS GENERALLY UNDER 42
U.S.C. §1983

In order to prevail on a claim brought underd&.C. § 1983, the plaintiff must make 3
showing that (1) the defendants deprived thengifaiof a right, privilege, or immunity secured
by the Constitution or laws of the United States] (2) the defendants acted under color of s
law. Parratt v. Taylor 451 U.S. 527, 535 (1981gyerruled on other grounds, Daniels v.
Williams 474 U.S. 327 (1986). Section 1983 is tpprapriate avenue to remedy an alleged
wrong only if both of these elements are presétaygood v. Youngei769 F.2d 1350, 1354 (9t
Cir. 1985),cert. denied478 U.S. 1020 (1986). Liability rsube established as to each
defendant individually Aldabe v. Aldabeg616 F.2d 1089, 1092 (9th Cir. 1980). Vague and
conclusory allegations of official participatiama civil rights violatons are not sufficientvey
v. Board of Regent$73 F.2d 266 (9th Cir. 1982). A daeftant cannot be held liable under 42
U.S.C. § 1983 solely on the basissapervisory responsibility or positioklonell v. New York

City Dept. of Social Service436 U.S. 658, 694 n.58 (197&adway v. Palche$65 F.2d 965

(1) ORDER GRANTING DEFENDANTS THURSTON COUNTY AND MIKE KAIN'S MOTION FOR
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(9th Cir. 1982).

Plaintiff states that he is sig Defendant Kain only in higfficial capacity, not in his
individual capacity. Dkt. 40, at 14A suit against a county officiah their official capacity is a
Suit against the government entity this case, Thurston Countgee Gilbert v. DaGrossa@56
F.2d 1455, 1458 {9Cir. 1985). In order to successfupiiead §1983 liability on the part of the
County, Plaintiff must allege: (de was deprived of a constianal right; (b) the County had a
policy; (c) the policy amounted #odeliberate indifference to hisrmstitutional right; and (d) the
policy was the moving force behind the constitutional violatiabe v. San Bernardino Cty.,
Dep't of PubSoc. Servs237 F.3d 1101, 1110-11 (9th Cir. 20@itgrnal quotations omitted

C. VIOLATION OF FOURTH AME NDMENT PROHBIITION AGAINST
UNLAWFUL SEARCHES/SEIZURES?

The Fourth Amendment provides that, “thghti of the people to be secure in their
persons, houses, papers and effects, against unreasonable searsbzsigs] shall not be
violated....” U.S. CONST. amenly/, § 1. “A ‘seizure’ of property occurs when there is some
meaningful interference withn individual's possessory interests in that propeltgvan v. City
of Los Angeles693 F.3d 1022, 1027 (9th Cir. 2012).

Although not exactly clear, it appears thaiRliff's Response advaes two theories for
Fourth Amendment violations: YDefendants’ issuance of the fia@ of Violation letter, which
seized Plaintiff's property by tepp[ing] use of Plaintiffsdic] vessel and his facilities”; and (2)
Defendant’s search and seizofePlaintiff's boat when entedeupon, like a traffic stop. Dkt. 44
at 12. The first theory fails on two grounds. Theatty should be rejected because the Notice
Violation letter requested onlydhPlaintiff comply with the law. The letter did not create any
restrictions to Plaintiff's posssory interest in his propertyymnd what was already codified b
statute. In other words, the letter was nothimgre than a warning. The theory should also be

(1) ORDER GRANTING DEFENDANTS THURSTON COUNTY AND MIKE KAIN'S MOTION FOR
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rejected because it appears to be a Afttendment claim couched in Fourth Amendment
language. Depriving a person of the use of ttest property by means of a regulation is a
takings claim, which is addssed below in Section D.

The second theory, that Plaintiff's vessel \asome point seized and searched, fails
account of the record. There are insufficientddot the claim to proceed under this theory.
Even when reconstructing the sequence ehe&vin Plaintiff’'sfavor and considering
declarations not properbworn under penalty of perjury, the reg@oints only to an incident in
March of 2017 where the Coast Guard boardedfes boat. The Coast Guard, however, is
not a party to the case, nor does it appearaimaharm befell Plaintiff from that incident.

Summary judgment in favor of the Courdgfendants should lgranted. This claim
should be dismissed as to the County Defendants.

D. VIOLATION OF FIFTH AND FOURTEEN TH AMENDMENT: TAKINGS?

The Fifth Amendment to the United Sta@snstitution prohibits the taking of private
property, without just compensation, for publge. U.S. Const. Amend. V. The Fifth
Amendment applies to the States (and theiitipal units like theCounty here) through the
Fourteenth Amendmentahoe-Sierra Pres. Council, Inc. v. Tahoe Reg'l Planning AQ&asy
U.S. 302, 306 (2002). Takings easare divided into two gups: physical takings and
regulatory takingdd.

1. Did the County Defendants Physigal ake Plaintiff's Property?

Physical takings cases are “governed leydimple rule that ‘when the government
physically takes possession ofiaterest in property for some public purpose, it has a categga
duty to compensate the former owneRancho de Calistoga v. City of Calisto@®0 F.3d

1083, 1088 (9th Cir. 20159uoting Tahoe—Sierra Pres. Counait 322.

(1) ORDER GRANTING DEFENDANTS THURSTON COUNTY AND MIKE KAIN'S MOTION FOR
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Plaintiff makes no showing th#te County Defendants phydligetook his property. To
the extent that he makes such a claimragdhe County Defendants, summary judgment in
favor of the County Defendants should be granted and the claim dismissed.

2. Did the County Defendants Take mitfif's Property by Requlation?

“[A] regulatory taking occurs where governmeagulation of private property is so
onerous that its effect is tantamotma direct approjmtion or ouster.’Rancho de Calistogat
1088-89 (nternal quotation omitted Before the Court can reatiie merits of a regulatory
takings claim, it must determine if the claim is rifge.“The Supreme Court has articulated ‘tw
independent prudential hurdlehat apply to federakgulatory takings claimslit.at 1089
(quoting Suitum v. Tahoe Regional Planning AgeB2® U.S. 725, 733-34 (1997). “First, ther
is a finality requirement—a claim is nopé until the government entity charged with
implementing the regulations has reached d firaision regarding the application of the
regulations to theroperty at issue.ld. “Exhaustion is the second requirement—the owner
[must have] unsuccessfully attempted to abjast compensation thugh the procedures
provided by the State for abihing such compensatiorid.

The matter is not ripe and the regulattakings claim should béismissed without
prejudice.

a. Ripeness of Regulatory Takin@&im - Final Decision?

As to the finality requirement, Plaintiff kanot shown that the County Defendants mac
final decision. The Notice of Viotan letter appears to be the parng focus of Plaintiff's claim,
but the letter’s own terms state that the failioreomply with generally applicable lawsduld

result in the issuance” of a divinfraction or other legal action. €he is no record that Plaintiff

(1) ORDER GRANTING DEFENDANTS THURSTON COUNTY AND MIKE KAIN'S MOTION FOR
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applied for, and was denied, a permit or variamoeas fined. On this record, the Court canng
find that Plaintiff sought a final decision.

b. Ripeness of Regulatory Takin@&im - Exhaustion of State
Remedies?

Further, Plaintiff has not met the second requegt of exhaustion. Plaintiff has failed
show that he exhausted the procedures pro\ngidte state for obtaining “just compensation.’
Thurston County Code contemplates a two-sigpeal process, where a person (1) in writing
appeals a final decision to the County’s heguexaminer; and (2) appeals that hearing to
Superior Court. Thurston County Code 20.60.060nRfasatisfies neither. Even if the Notice
of Violation letter could be construed as a fidatision, he did not appethle letter in writing to
a hearing examiner. Even if Ri&iff’'s meetings with Countyféicials were to be construed
broadly to satisfy the first step appeal, there is no evidertbat Plaintiff appealed that
“decision” to Superior Court. Plaiffitidid not exhaust state remedies.

Plaintiff's regulatory takings claa should be dismissed because ¢haim is not yet ripe.

3. Conclusion on Plaintif6 Takings Claims

Plaintiff has failed to point to any evidemthat the County Defendants physically took
any of his property contrary to the Fifth and Reanth Amendments. Plaintiff has failed to sh
that he received a final decisiabout commercial use of the profysfrom the County or that he
exhausted state remedies to receive “just cosgiem” if a regulatory taking had occurred. F
prudential reasons, this Court shebubt reach Plaintiff's regulatoakings claim. Therefore, as
to this claim, summary judgmein favor of the County Defelants should be granted. The
physical takings and regulatory takings claimsuti be dismissed, with and without prejudicq
respectively, as tthe County Defendants.

E. PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT

(1) ORDER GRANTING DEFENDANTS THURSTON COUNTY AND MIKE KAIN'S MOTION FOR
SUMMARY JUDGMENT AND (2) ORDER TO SHOW CAUSE - 11
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Although it is unclear whether Plaintiff intend#ie five lines in his response to be a
motion for summary judgnme (Dkt. 40, at 14-15), it should be denied.

When motions are made, the caption of tleaging must clearly @htify the motion as
such.SeeW.D.Wash. Local Court Rule 7. The captionRbintiff’'s response does not indicate
he intends to make a motion for summary judginand the pleading doest indicate a noting
date other than the date for the County Defendants’ motion.

Moreover, Plaintiff has failed to show thag is entitled to sumany judgment in his
favor on any of the claims. The reasonirggn the March 20, 2017 @er denying Plaintiff’s
motion for judgment on the pleadings applied anadopted here. Dkt. 26. To the extent
Plaintiff's pleadings should be construedaasiotion for summary judgment (Dkt. 40), the
motion should be denied.

F. CONCLUSION AND ORDER TO SHOW CAUSE

By this order all federal claims agairiee County Defendants are dismissed. The
remaining Defendant, Seth Schade, is a private citizen and Plaintitjisboe. Dkt. 1. Plaintiff
maintains that Defendant Schade complaineditibis activities to the County, “was working
with the County Commissioners” aint Plaintiff's use of the propty contrary to County zoning
ordinances, and “electronically monitors ansipects [Plaintiff's] vessel” and activities on the
property.ld. Plaintiff also asserts that M&chade trespasses on his propédy.

1. Federal Constitutional Claims asserted against Mr. Schade

Plaintiff's claims that the County Defenua violated his constitutional rights are
dismissed by this order. As stdtabove, in order to find that f2adant Schade is liable under
1983, there needs to be a showing that (1) DefieinSchade acted under lopof law” and (2)

violated Plaintiff's constitutionaights. It is unclear that Rintiff can make such a showing

(1) ORDER GRANTING DEFENDANTS THURSTON COUNTY AND MIKE KAIN'S MOTION FOR
SUMMARY JUDGMENT AND (2) ORDER TO SHOW CAUSE - 12

8



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

where the claims against the County Defendante baen dismissed. Accordingly, Plaintiff ar
Defendant Schade are ordered to show camse,ting, if any they have, on or before
September 1, 2017, why Plaintiff’'s constitutional mlaiagainst Defendant Schade should not
dismissed.

2. Jurisdiction over State Law Claimsserted against Defendant Schade

Jurisdiction is a threshold issue that must be rasadsponte Steel Co. v. Citizens for
Better Environment23 U.S. 83, 94-95 (1998). As is relevhnte, a federal court has original
jurisdiction over casesvolving federal questions, 28 U.S.C. § 1332, or where the parties a
diverse citizens and the amount in contrgyas over $75,000, 28 U.S.C. § 1331. However, g
federal court may exercise supplemental jurisdictver state law clainesserted in cases in
which the court has original jadliction. 28 U.S.C. § 1367(a).

As discussed above, the Coubtgfendants are dismissed from the case. If the Court
dismisses the constitutional claims against Defendant Schade, the Court will not have a b
original jurisdiction, either by means of fedegalestion or diversity jusdiction. The Court will
then need to consider whether to exercissufgplemental jurisdiction over the remaining statg
law claim against Defendant Schade.

Pursuant to 28 U.S.C. § 1367(c), districtiis may decline to exercise supplemental
jurisdiction over a state law clainfs (1) the claims raise novel @omplex issues of state law,
(2) the state claims substantigfigedominate over the claim which the district court has origi
jurisdiction, (3) the district cotihas dismissed all claims over isfh it has original jurisdiction,
(4) in exceptional circumstances, there are atbarpelling reasons for declining jurisdiction.
“While discretion to decline texercise supplemental juristan over state law claims is

triggered by the presence of acofehe conditions in § 1367(c),ig informed by the values of

(1) ORDER GRANTING DEFENDANTS THURSTON COUNTY AND MIKE KAIN'S MOTION FOR
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economy, convenience, fairness, and comiii v. Varian Associates, Incl14 F.3d 999,
1001 (9th Cir. 1997igternal citations omitted

Although “it is generally within a district cowsttliscretion either toetain jursdiction to
adjudicate the pendeniast claims” or dismiss them withoptejudice, or if appropriate, reman
them to state courtPMarrell v. 20" Ins. Co.,934 F.2d 203, 205 (9th Cir. 1991), in the interest

fairness, Plaintiff and DefendaBthade should be given an oppaoity to be heard on whether

the state law claim for trespasstie extent one is made, shoulddiemissed without prejudice.

Plaintiff and Defendant Schade should be ordered to show cause, in writing, if any they hg
September 1, 2017, why this Court should not dedlinexercise supplemental jurisdiction to
dismiss the remaining state law cldion trespass without prejudice.
** x
THEREFORE, it is hereb@RDERED that:
e Defendants Thurston County, Washingtowl #Mike Kain’s Motion for Summary
Judgment (Dkt. 37]S GRANTED:
o0 Plaintiff's Fourth Amendment and Fifth and Fourteenth Amendment
physical takings claims assertagainst Defendants Thurston County
Washington and Mike KaiARE DISMISSED;
o Plaintiff's Fourteenth Amendmenggulatory takings claim asserted
against Defendants Thurston Coulifashington and Mike KaiARE
DISMISSED WITHOUT PREJUDICE ;
0 All claims are dismissed and the casesed as to Defendants Thurston
County, Washington and Mike Kain.

e Plaintiff’'s Motion for Sumnary Judgment (Dkt. 405 DENIED;

(1) ORDER GRANTING DEFENDANTS THURSTON COUNTY AND MIKE KAIN'S MOTION FOR
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¢ Plaintiff and Defendan®chade are ea€dRDERED TO SHOW CAUSE, in
writing, if any they have, b$eptember 1, 201,/why Plaintiff's constitutional
claims against Defendant Schat®uld not be dismissed;

¢ Plaintiff and Defendant Schade ®&DERED TO SHOW CAUSE, in writing,
if any they have, beptember 1, 201,/why this Court should not decline to
exercise supplemental jurisdiction to dismiss the remaining state law claim f
trespass without prejudice.

The Clerk is directed to send uncertified copéthis Order to all counsel of record an
to any party appearingro seat said party’s last knawaddress.

Dated this 2% day of August, 2017.

fR ot e

ROBERTJ.BRYAN
United States District Judge
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