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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON AT TACOMA

CHIKA,
Plaintiff,
V.
UNITED STATES OF AMERICA,

Defendant.

This matter comes before the Court on th@déhStates’ Motion t®ismiss for Lack of

Subject Matter Jurisdiction. Dkt. 8. The Colias considered the motion and record, and is

fully advised.

CASE NO. 16-6036 RJB

ORDER ON MOTION TO
DISMISS FOR LACK OF
SUBJECT MATTER
JURISDICTION

l. FACTS AND PROCEDURAL HISTORY

On October 13, 2016, Plaintiff filed this capep se,asserting that various care provid
at the Veteran’s Administration died or delayed him medical caf@kt. 1-1, at 1-5. He seeks
damages, and “is demanding that they pay feraihthey bread [sid}y giving 7.77 cents to the

orphans and battered womens [sioglter and the vets of foreigrars every day 7 days a wee

for 50 years.” Id.
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On January 19, 2017, the Defendant filed a btoto Dismiss pursuant to Fed. R. Civ.
12(b)(1). Dkt. 8. It argues that the case agfat should be dismissed pursuant to Rule 12(}
because Plaintiff failed to file an administratolaim as required under the Federal Torts Clg
Act (“FTCA"), 28 U.S.C. 88 2675 (a), and so thmuct does not have jurisdiction to consider
claims. Id. The Defendant further argues that, to therexteat Plaintiff ass#s claims related t
the denial of veterans’ benefithjs court is divested of jurigttion to consider those claims
under the Veterans’ Judicial Review Act, 38 .8 511, and so the case should be dismiss
Id. The motion to dismiss was noted for consideration on February 10, RD1Plaintiff did
not timely respond.

On February 10, 2017, a notification was seml&ntiff regarding the nature of motion
to dismiss under Fed. R. Civ. P. 12 (b)(1), afidrming him that, if ganted, his case may be
dismissed. Dkt. 10. It was also noted tRktintiff failed to respond to the motioid. Plaintiff
was further notified that pursuant to Western ibasof Washington R. Gi. P. 7(b)(2), “[i]f a
party fails to file papers in opposition to a noatj such failure may be considered by the cou
an admission that the motion has meritd! The motion to dismiss (Dkt. 8) was renoted to
February 24, 20171d. As of the date of this order, Riéff still has not filed a response.

Il DISCUSSION

A. STANDARD ON MOTION TO DISMISS
Pursuant to Fed. R. Civ. P. 12(b), a party mssert the following defenses in a motio
dismiss: “(1) lack of subject matter jurisdictiq®) lack of personal jisdiction; (3) improper

venue; (4) insufficient process; (5) insufficientvsee of process; (6) failure to state a claim

upon which relief can be granted; and (7) failiargoin a party under Rule 19.” Under Fed. R.

Civ. P. 12 (b)(1), a complaint must be dismissedahsidering the factual allegations in the li
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most favorable to the plaintiff, the actiqid) does not arise under the Constitution, laws, or

treaties of the United States,dwes not fall within one of thether enumerated categories of

Article 111, Section 2, of the Constitution; (2) is not a case or controversy within the meaning of

the Constitution; or (3) is not onesigibed by any jurisdtional statute.Baker v. Carr 369
U.S. 186, 198 (1962p.G. Rung Indus., Inc. v. Tinnerma&®6 F.Supp. 1062, 1063 (W.D.
Wash. 1986)see28 U.S.C. 88 1331 (federal question jurisidn) and 1346 (United States as
defendant). When considering a motion to despursuant to Rule 12(b)(1), the court is not
restricted to the face of the pleadings, but meayew any evidence to selve factual disputes
concerning the existence of jurisdictiollcCarthy v. United State850 F.2d 558, 560 {oCir.
1988),cert. denied489 U.S. 1052 (1989Riotics Research Corp. v. Heckl&110 F.2d 1375,
1379 (9" Cir. 1983). A federal court is presumiedack subject matter jurisdiction until
plaintiff establishes otherwisé&okkonen v. Guardian Life Ins. Co. of Ameribal U.S. 375
(1994);Stock West, Inc. v. Confederated Tri#&3 F.2d 1221, 1225{Cir. 1989). Therefore
plaintiff bears the burden of proving thgistence of subjechatter jurisdiction.Stock West873
F.2d at 1225Thornhill Publishing Co., Inov. Gen’l Tel & Elect. Corp.594 F.2d 730, 733 {9
Cir. 1979).

B. FAILURE TO FILE AN ADMINISTRATIVE CLAI M

The United States, as sovereign, is imminom suit unless it consents to be sugee
United States v. Mitchelt45 U.S. 535, 538 (1980%ato v. United State§0 F.3d 1103, 1107
(9th Cir. 1995). If a claim does not fall squarelighin the strict terms of waiver of sovereign
immunity, a district court is ithout subject matter jurisdictio®ee, e.gMundy v. United State

983 F.2d 950, 952 (9th Cir. 1993).

a
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The FTCA is the exclusive remedy for state law torts committed by federal employ
within the scope of theemployment. 28 U.S.C. § 2679(b)(The FTCA is a limited waiver of
sovereign immunity, rendering thnited States liable for certatorts of federal employeeSee
28 U.S.C. § 1346(b). Pursuant28 U.S.C. § 2675(a),

An action shall not be instituted upon a claim against the United States for money

damages for injury or loss of propertypmarsonal injury odeath caused by the

negligent or wrongful act or omission afiy employee of the Government while
acting within the scope of his office employment, unless the claimant shall

have first presented the claim to tippeopriate Federal agency and his claim

shall have been finally denied by the aggem writing and sent by certified or

registered mail. . .

“[T]he administrative claim requements of Section 267 are jurisdictionah nature, and thu
must be strictly adhered toJerves v. United State866 F.2d 517, 521 (9th Cir. 1992).

Plaintiff failed to present an administratitat claim to the Department of Veteran
Affairs before filing suit. Accordingly, he hasil&d to exhaust his administrative remedies a
so, there has been no waiver of sovereignumity. Defendant’'s motion (Dkt. 8) should be

granted and the case dismissed.

C. COURT IS DIVESTED OF JURISDIC TION FOR CLAIMS RELATED TO
THE DENIAL OF VETERAN'S BENEFITS

In Veterans for Common Sense v. Shingbki Ninth Circuit determined that the Veteran's

Judicial Review Act precludes federal courtgdiction over “cases where adjudicating veter

claims requires the district court to detereimhether the VA acted properly in handling a

veteran's request for benefits” and “also to thaemsions that may affect such cases.” 678 K

1013, 1023-26 (9th Cir. 2012).
To the extent that Plaintiff makes claithst the VA improperly denied his request for

benefits, his claims should be dismissed pursuattiet®/eteran’s Judicial Review Act. Furthe
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to the extent that Plaintiff's claims would rea decision that may affect the VA’s handling
Plaintiff's request for benefits, hisazins should also be dismissed.
II. ORDER
It is ORDERED that:
e Defendant’s Motion to Dismiss for Lack 8lubject Matter Jurisdiction, pursuant to Fe|
R. Civ. P. 12(b)(1) (Dkt. 8)S GRANTED; and
e Plaintiff's casdS DISMISSED.
The Clerk is directed to send uncertified comé&this Order to all counsel of record ar
to any party appearingro seat said party’sast known address.

Dated this 2 day of February, 2017.

fR ot

ROBERTJ.BRYAN
United States District Judge
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