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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
ANDY WALTER GILL,
Plaintiff, CASE NO. C16-6062-BAT
V. AMENDED ORDER AFFIRMING THE
COMMISSIONER AND DISMISSING
NANCY A. BERRYHILL,?! THE CASE
Defendant.

The Court issues this Amended Order to adddediciencies contaiden its Order dated
June 5, 2017, Dkt. 15. As discussed below, the Qdtifl RM S the Commissioner’s final
decision andI SMISSES the case with prejudice.

INTRODUCTION AND BACKGROUND

Andy Walter Gill seeks review of the denialtug application for Disability Insurance
Benefits. He contends the ALJ erred by rejercthe medical opinion of Mary Lemberg, M.D.
Dkt. 12.

Mr. Gill is currently 33 years old, has at leashigh school education, and has worked

an electrician; inspector, quigliassurance; and help desknmesentative. Tr. 26, 27, 38. On

1 Nancy A. Berryhill became the Acting Comsiisner of Social Secity on January 21, 2017
and is therefore substituted forr@yn W. Colvin as the defendaint this suit. The Clerk is
directed to update the dockand all filings by tk parties should reflect this change.
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November 5, 2015, he applied for benefits, aligglisability as of August 6, 2015. Tr. 13. Hi
applications were denied iratly and on reconsideratiorid. The ALJ conducted a hearing on
August 4, 2016, at which time the alleged onset datiksability was amended to January 1,
2015. 1d. The ALJ ultimately found Mr. Gill not disabled. Tr. 28.

Utilizing the five-step disability evaluation procéshie ALJ found Mr. Gill met the
insured status requirements through Decembe2®0); had not engaged in substantial gainft
activity since August 6, 2015; and he had sewapairments of sleep apnea, shoulder
abnormalities, degenerative disc disease, carmyalgia, bilateral foot abnormalities, knee
arthritis, compartment syndrome, generalized etyxisorder, persistedepressive disorder,
panic disorder, rule out mild neurocognitive disorder, rule out learning disorder, and rule g
attention deficit hyperactivity disorder. Tr. 1%he ALJ found Mr. Gill has the RFC to perforn
medium work that does not require more thraguent balancing, @ping kneeling, crouching,
crawling, or climbing; that does not require mtrvan occasional overhead reaching or workin
and that is low stress, meaning it consists o, routine tasks, and it does not require mor¢
than occasional interaction withe general public or coworker3r. 18. The ALJ further found
Mr. Gill could not perform any past relevant wdmlkt that he could perform other jobs that exi
in significant numbers in the national econony. 26-27. As the AppealCouncil denied Mr.
Gill's request for review, thALJ's decision is the Commigsier’s final decision. Tr. 1-6.

DISCUSSION

Mr. Gill contends the ALJ erred in evaluating the opinions of examining doctor Mary

Lemberg. Dr. Lemberg completed a comprehangsychiatric evaluation on March 14, 2016

Tr. 973-79. The doctor found Mr. Gill could

220 C.F.R. 88 404.1520, 416.920.
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perform simple tasks, though hewd likely contnue to struggle

with more complex tasks due to a combination of his anxiety,

depression, and cognitive limitationsle would have occasional

difficulty adapting to new enxdnments. . . He would have

difficulty comprehending and recaily instructions from others . . .

He would struggle to perform wodctivities on a consistent basis

due to his psychiatric conditions$ anticipate he would have

moderate difficulty dealing witthe usual stress encountered in a

work environment. . . He might be more capable of more simple

tasks that do not worsen hiaderlying anxiety and cognitions,

though he would greatly struggto handle the stressors

accompanying more complex tasks given the mix of cognitive

limitations, anxiety and depression.
Tr. 978-79. The ALJ assigned the opinions “some weight” and “accepted” the doctor’s op
that Mr. Gill would struggle to perform wowrctivities on a consistent basis. Tr. 25.
Nevertheless, the ALJ noted that opinion did‘d@ineate the degresf struggle,” before
observing the doctor “did discuss increased steuggth more complex tasks, with greater
instruction, and with grear social interactiofiand concluding “[t]higs consistent thas|c] the
claimant could persist at lessndanding tasks and the claimantimited from such complexity,
need for instruction, andteraction.” Tr. 25.
A. Work Activitieson a Consistent Basis

The parties’ arguments highlight theiffdring interpretations of both Dr. Lemberg’s
opinion, and the ALJ’s decision regarding that opinion. At bseparties dispute whether Dr
Lemberg opined Mr. Gill would struggle to perfoath, or onlycomplexwork activities on a
consistent basis. The Court finds the ALJ diderotn concluding Dr. Leberg opined that Mr.
Gill could not perform complex work activities on a consistent basis.
Mr. Gill contends the ALJ expressly stateel accepted the doctor’s opinion that he

would struggle to perform work activities on@nsistent basis, butifad to fashion a RFC

assessment incorporating that limitation. Dktsafl2, 14 at 2. He therefore concludes the A
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failed to provide “specific and legitimategasons for rejecting the opinion as required.&ster

v. Chater 81 F.3d 821, 830 (9th Cir. 1996kt. 12 at 2.The Commissioner contends the ALJ

incorporated the doctor’s assessment in limiting tursimple tasks after resolving an ambiguity

within the doctor’s opinion. Dkt. 13 at 3-4. The Court agrees with timen@ssioner that this is
what the ALJ did. The ALJ’s discussion clgasignals he found the opinion ambiguous, and
this is why he assigned it only “some weightThe ALJ recognized Dr. Lemberg discussed
performing both simple and complex tasks,Wwbéen she stated Mr. Gill would “struggle to
perform work activities on a cois¢ent basis,” that statemeatked detail. Tr. 25 (finding the
statement “does not delineate tteggree of struggle”). The ALJ then resolved the ambiguity
noting the following: 1) Dr. Lemberg discuss@tcreased struggle” in connection with more
complex tasks; and 2) a finding that.\Gill would struggle to perform mommplexwork
activities on a consistent basis would be consistéhtthe doctor’s finding Mr. Gill could carry
out less demanding tasks. Tr. 25. In shod,AhJ reasoned that the doctor’s opinion Mr. Gil
would “struggle to perform worgctivities on a consistent basisas applicable only to work
requiring performance of complex tasks. The ingis thus whether the ALJ’s interpretation @
the doctor’s opinion was erroneous.

Mr. Gill contends that because Dr. Lentdpepined he would “greatly” struggle with

30n reply, Mr. Gill appears to assert that becahseALJ did not include Dr. Lemberg in his i
of providers whose opinions were consisteithwihe RFC, and because the ALJ assigned on
“some” weight to the opinion, it cannot be said that the #iuhd ambiguity in Dr. Lemberg’s
opinion. Dkt. 14 at 2. Quite the contrary. TheJAkould have been more likely to attribute [
Lemberg’s opinion to his RFC assessment asiga the opinion “great” weight if the ALJ
simply misinterpreted or mischaracterizedhtere, the ALJ’s treatment of Dr. Lemberg’s
opinion shows he clearly found it ambiguousl aesolved the ambiguity accordingly.
Additionally, the ALJ’s assignmerf “some weight” reflects also his determination that the

doctor’s opinion concerning the need for a neagmitive evaluation was nokecessary based gn

testing in the record. Tr. 25-Z6iting Tr. 978). Mr. Gill does nathallenge this portion of the
ALJ’s decision.
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complex taské her statement that he would mer&truggle” (i.e., rather than “greatly”
struggle) to “perform work actittes on a consistent basidi®wvs the doctor intended that the
limitation apply to work activities that are alsesehan complex. Dkt. 12 at 4. But Mr. Gill's
deductive reasoning is flawed because it failsaiosider a fact that would support the opposit
conclusion: Dr. Lemberg also found Mr. Gilluidd “perform simple tasks, though he would
likely continue to struggle with more complex tasks.” Tr. 978. In other words, the doctor f
Mr. Gill would both“greatly struggle,” and merely “stggle” to complete complex tasks.

The Commissioner contends the ALJ’s intetatien merely resolved ambiguities in the
doctor’s opinion. Dkt. 13 at 3-4. The Court agreBs. Lemberg’s opirn could be interpreted
in two ways: to suggest Mr. Gill would strugglétwall work activities, as Mr. Gill suggests; O
to suggest Mr. Gill could perform less comptagks but would struggle with more complex
tasks. In these situations, it is the ALJ wheeisponsible for resolng ambiguities and conflictg
in the medical recordReddick v. Chaterl57 F.3d 715, 722 (9th Cir. 1998) (citiAgdrews v.
Shalalg 53 F.3d 1035, 1039 (9th Cir. 1995)). “Where ¢l@lence is susceptible to more than
one rational interpretatioit,is the ALJ’s conclusion that must be upheldfbrgan v. Comm'r,
Soc. Sec. Adminl169 F.3d 595, 599 (9th Cir. 1999). Mr. Gill may offer a reasonable
interpretation of the record, btite ALJ’s conclusion was also reasonable. The Court theref
finds the ALJ did not need to provide “speciéind legitimate” reasorisr rejecting the opinion
because the ALJ incorporateathpinion after resolving an dmguity. This portion of the
decision is therefore AFFIRMED.

B. Other Limitations

4 Dr. Lemberg noted Mr. Gill would “greatly stygle to handle the stressors accompanying n
complex tasks given the mix of cognitive itations, anxiety and depression.” Tr. 979.
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Mr. Gill also contends in a conclusorysfaon that the RFC fashioned by the ALJ is
inconsistent with Dr. Lemberg’s opinions Weuld have difficulty comprehending and recalling
instructions from others, he would have motedifficulty in dealing with the usual stress
encountered in a work environment, and his<taty and depression were the primary reason(he
was discharged from the Air Force and [she] woulitgrate similar difficulties in other jobs.”

Dkt. 12 at 3; Tr. 979. Mr. Gill's RFC limits him twork that is “low stress meaning it consists

of simple, routine tasks, anddbes not require more than ocacasl interaction with the generg

public or coworkers.” Tr. 18. Mr. Gill offers no analysis to demonstrate the RFC is inconsjstent

with these opinions. The Court may deem argois that are unsupported by explanation to e
waived. See AvilaNo. C07-1331, 2008 WL 4104300 (E.Cal. Sept. 2, 2008) at *Zi{ing Nw.
Acceptance Corp. v. Lynnwood Equip.,.Jr841 F.2d 918, 923-24 (9th Cir. 1996) (party who

presents no explanation in support of claimrobewaives issue)). But even assuming the RFC

is inconsistent with Dr. Lemberg’s opinionset@ommissioner contends, any error was harmless

because the jobs posited by thecational Expert (VE) and adagut by the ALJ are consistent
with Dr. Lemberg’s opinions. Dkt. 13 at 3-fhdeed, summarizing the VE’s findings, the ALJ
noted the VE “testified that the identifiedcupations do not require decision making, are
defined as requiring little or jadgment, and allow for vati@n in task persistence and
performance within range thataaiant’s condition would causdth limited demands on him.”
Tr. 28. The ALJ also reasoned that Dr. Lemb&discussion of “increased struggle with more
complex tasks, with greater insttion, and with greater social interaction” was “consistent tHat
[sic] the claimant could persist at less demandasis and the claimant is limited from such
complexity, need for instruction, and intefaot” Tr. 25. The ALJ further found the VE’s

testimony was consistent with the informatemntained in the Dictigary of Occupational
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Titles. Id. Significantly, Mr. Gill's reply disputes #t any error with respect to Dr. Lemberg’s
opinions was harmless only because “Dr. Lerghunambiguously opined that Gill would
‘struggle to perform work activis on a consistent basis duéte psychiatric conditions.”

Dkt. 14 at 3 (citing Tr. 979). But the Colnds already determined that the opinion was not
unambiguous and that the ALJ reasonably resbthe ambiguity surrounding that limitation.
SeeDiscussionsupra. Mr. Gill's reply thus also fails tarticulate any harfal errors flowing

from the ALJ’s treatment of Dr. Lemberg’s opinions.

The Court finds that to the extent Mr. Giltémded to raise additional challenges to the

ALJ’s treatment of Dr. Lemberg’opinions, those challenges fallr. Gill has failed to show
the ALJ harmfully erredMolina v. Astruef74 F.3d 1104, 1115 (9th Cir. 2012) (any error in
evaluating the medical opinions was inconsetjakto the ultimate nondisability decision.).
The decision is therefore AFFIRMED.
CONCLUSION

For the foregoing reasons, the Commissioner’s decisi@irid RMED and this case is
DISMISSED with prejudice. The Court’s Judgmearitered June 5, 2017, Dkt. 16, remains ir
effect.

DATED this 6th day of June, 2017.

157

BRIAN A. TSUCHIDA
United States Magistrate Judge
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