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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA

TINA M. BYERS,

Plaintiff, CaseNo. C17-5000 JCC

V. ORDER REVERSING AND
REMANDING CASE FOR

NANCY A BERRYHILL, Acting FURTHER ADMINISTRATIVE
Commissioner oBocial Security PROCEEDINGS

Defendant.

Tina M. Byersseeks review of the denial of hegpplication for Supplemental Security
Income and Disabilitynsurance BenefitsMs. Byerscontends the AL@rroneously evaluated
(1) theopinions of three doctors and (2) her own testimony. Dkt.Fbt.the reasoniselow, the
CourtREVERSES the Commissioner’s final decision aR&EMAND S the matteffor further
administrative proceedings under sentence four of 42 U.S.C. § 405(g).

BACKGROUND

Ms. Byersapplied for benefits on October 21, 2088eging disability as adanuary 1,
2000. Tr. 388.Herapplicatiors weredenied initially and on reconsideration, and by an ALJ
decision dated April 21, 2011d. On appeal to this court, the court fouhdt theALJ had
erred in evaluating the opinion of examining psychologist Jamie E. Carter, RidBheday

witness statement from Ms. Byers’ mother, Mary Burke. Tr. 570; Docket Noc8:3879
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(W.D. Wash), Dkt. 14at 23. On remandrom the district courtALJ Cheri Filionfound Ms.
Byers not disabled in a decision dated June 10, 2014. Tr. 586-600. The Appeals Counci
reversed ALJ Filion’s decision amdmandedhe mattetto a third ALJ, M.J. Adamsyhoissued
a decisioron November 1, 2016, findifgs. Byersnot disabled. Tr. 579, 388-398ecause th
Appeals Council did not accept review of ALJ Adams’ decision, the 2016 decision isghe f
decision of the Commissioner.
THE ALJ'S DECISION

Using the five-step disability evaluation proce’sal.J Adamsfound:

Step one: Ms. Byers has not workesinceOctober 21, 2009, the application date.

Step two: Chronic lumbar spine facet arthropathy, obesity, obstructive sleep apnes

schizoaffective disorder, affective disorders variously diagnosed as nsmrdeti and

bipolar disorder, anxiety disorders variously diagnosed as posttraumatscoss@sler

(PTSD) and anxiety not otherwise specified (NOS), borderline personalitgelisand g

history of methamphetamine abuse (in remission since August 2009) with ongoing

cannabis abusare severe impairments

Step three: These impairmentsochot meet or equal the requirements of a listed
impairment?

Residual Functional Capacity: Ms. Byerscanperformlight work, avoiding operation
of machinery if drowsy; perform simple, routine tasks and follow short, simple
instructions; do work that needs little or no judgment; perform simple duties that cg
learnedon the job in less than 30 days; respond appropriately to supervision, but s
not be required to work in close coordination with coworkers where teamwork is
required; deal with occasional changes in the work environment; do work that reqy
contac¢ with the general public.

Step four: Ms. Byershas ngpast relevanivork.

Step five: As thereare jobs that exist in significant numbers in the national econom
Ms. Byerscan perform, she is not disabled.

120 C.F.R. 88 404.1520, 416.920.

220 C.F.R. Part 404, Subpart P. Appendix 1.
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Tr. 390-398°

DISCUSSION
A. Medical Evidence
The ALJ must providéclear and convincing reasons” to reject the uncontradicted
opinion of an examining doctotester v. Chater81 F.3d 821, 830, 831 (9th Cir. 1996). Wh

contradicted, @ examining doctor’s opinion may not be rejected witliepecific and legitimate

reasons” that are supported by substantial evidence in the reédord.

Ms. Byers contends the ALJ misevaluated the opinions of state agency medical
consultant Matthew Comrie, Psy.D., and examining doctors Jamie E. Carter, Ph.D., and |
Nance, Ph.D.

1. Matthew Comrie, Psy.D.

Dr. Comrieopined Ms. Byerss “[m]oderately [l]imited” in her “ability to work in
coordination with or proximity to others without being distracted by them” and b#itydo get
along with coworkers orgers without distracting them or exhibiting behavioral extremes.”
263-64. Dr. Comrie’s fundbnal capacity assessment stadies Byers “should minimize conta
with the general public and large work groups.” Tr. 2b&. Byers alleges the ALJ erred
failing to account for this limitation in assessing her RFC.

ALJ Adams’ 2016 decision does not discuss Dr. Comrie’s opinion. Instead, ALJ A
decision state§t]he opinion analysis in the prior decision was not disturbed by the Appeal
Council, except for Dr. Carter’s opinion, and asi][incorporated into this decision.” Tr. 395.
FN 1. ALJ Adams thus appears to rely entirely upon ALJ Filion’s prior 2014 decisiegards

to the limitations set forth by Dr. Comrie. Turning to ALJ FilionGl2 decision, that decision

3 The rest of the procedural history is not relevant to the outcome of the case andisittaas
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does not reject Dr. Comrie’s opinion, and in fact “assigned significant evidewgsgght to Dr.
Comrie’s ... State agency assessment limiting the claimant to simple work with limited so
contact....” Tr. 596.

ALJ Adams’ decision, however, fails to incorporate Dr. Comrie’s limitationte&us

ALJ Adams’ RFC assessment limited Ms. Byers from “close coordinatidmosivorkers wherg

teamwork is required.” Tr. 392. But the inability to work with coworkers asopa team is ng
a functionalimitation that can be equated with Dr. Comrie’s opinion tat Byersshould not
have contact with a large work group. Teamwork and coordinasiorequireas few aswo
people. Working in proximity to or having contaath large groups of people does not
necessarily require any teamwork or coordination. The error in failing¢ogorate Dr.
Comrie’s opinion that Ms. Byers cannot work around large groups of people is notdsasle
thevocational expertestified thathe representative occupations Ms. Byers could still perfo
typically haveten to twentyworkerswithin the larger work area. Tr. 536-37. On remand, th
ALJ shallreevaluate Ms. Byer®RFCin light of Dr. Comrie’s opinion that Ms. Byers should 1
work in a large group setting.

2. Jamie E.Carter, Ph.D.

The partiegliscuss atength theassessmertf Dr. Carter’s opinion testimorgontained
in the prior 2014 ALJ decision. This discussion is misdirected because ALJ Adamsirddims
not rely on the findings made in the prior decision. Rather, ALJ Adams’ dessaaifically
states “[the opinion analysis in the prior decision was not disturbed by the Appeals Coung
except forDr. Carter’s opinion, and aregic| incorporated into this decision.” Tr. 395, FN 1
(emphasis added). The Coadcordinglyfocuseson ALJ Adams’ 2016 assessment of Dr.
Carter’s opinions.
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i. Pressuresof a Normal Work Environment
Ms. Byerscontendghe ALJ erred in rejecting Dr. Carteopinion in three separate
reports dated March 20, 2009, August 12, 2009, and July 8, 2@t0Js. Byersdiagnosed
conditions would impose “marked” limitations on her “[a]bility to respond appropyisdeand

tolerate the pressures and expectations of a nevor& setting....” Tr. 218, 227, 362In the

August 2009 report, Dr. Carter added her observation that Ms. Byers “[s]leeps mucliroéthe

currently....” Tr. 227.ALJ Adams’decisionfails toaddressor even mentiorDr. Carter’s
opinionthat Ms. Byers annot tolerate the pressures of a normal work setting.

The Court concludes ALJ Adams harmfudisred. SeeMarsh v. Colvin 792 F.3d 1170,
1172-73 (9th Cir. 2015) (holding that ignoring a physician’s opinion entirely consturtas.
In determining &laimant’'s RFC, an ALJ must assess all relevant evidence, including med
reports and witnesses’ descriptions of limitation, to determine what capfexitiaimant has fo
work. See20 C.F.R. 88 404.1545(a), 416.945(a). Similarly, hypothetical questions that aj
poses to a VE to determine what work a claimant can perform “must includetfadl of
claimant’s functional limitations, both physical and mental’ supported by thedrécbhomas v
Barnhart 278 F.3d 947, 956 (9th Cir. 2002) (quotkgres v. Shalala49 F.3d 562, 570-71 (9
Cir. 1995)). As this did not occur, ALJ Adams harmfully err€h remand, the AL3hall
evaluate Dr. Carter’s opinion on Ms. Byers’ abilitytdterate a normal work settirfg

ii. Appropriate Interactions with Supervisors
Ms. Byerscontendghe ALJerroneously rejecteDr. Carter’sopinion, in the same three

reports discussed above, that Ms. Byers’ diagnosed conditions would innpoderaté

41t is noteworthy that this district court pieusly reversed the first ALJ decision on Ms. Bye
applicationfor failure to address this exdssue. Tr. 570; Docket No. 3:12-5679 (W.D.
Wash. July 9, 2013), Dkt. 14.
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limitations on her “[a]bility to relate appropriately to ... supervisors.Tt” 218, 227, 362.Two
of these reports staler. Carter’sopinionswere based on hemwn observationsand one states

that heropinions verebased on the clinical interviem additionto Ms. Byers’ selreport. Id.

ALJ Adams rejected Dr. Carter’s opinion, concluding “I do not find that the claimant has

difficulty with supervisors as she can respond appropriately to supervision.” Tr. 396nl¥he
potential support for this conclusias the next sentence: “The claimant interacts appropriats
with treatment providers>”Id. Interactions withitreatment providers aretthe same as
interactions withsupervisors. Ms. Byers’ treatment providers are mental health profession
trained to deal with mentally ill atisabled patients. Nothing in the ALJ’s decision suggestg
is alsolikely to be true with most supervisors for unskilled woRurthermoreagmedical
treatment relationship isotin any event aupervisoryworking reldgionship. The goals and
nature of interacting with treatment providers and supervisors are difféFeeatment provider
are providinga medicakervice to Ms. Byers, whilewaork supervisor would expect Ms. Byers
to provide serviceand fulfill all work duties. The Social Security Administration’s regulation
concerning evidence of functioning in supportive situatismsstructive here:
Your ability to complete tasks in settings that are highly structured, orrthkss
demanding or more supportive than typical work settings does not necessarily
demonstrate your ability to complete tasks in the context of regular employmen
during a normal workday or work week.
20 C.F.R. 404, Subpt. P, App. 1, 12.00C6b (2016). Interactions with treatment praveders

likely to be “less demanding or more supportive than typical worlngsttand thus do not

demonstrate an ability to work with supervisors in a work setticg.

®|t is not entirely clear whethehis sentenceas intended as support for the previous ¢ne.
not, no supporis offered at alfor the ALJ’sconclusion, and the conclusomatement fails to
provide “specific and legitimate reasons” to reject Dr. Carter’s opinion.
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The Court concludes the ALJ erred in failing to provide “clear and convincing reas(
or even‘specific and legitimate reasonsj reject Dr. Carter’s opinion that Ms. Byéss
moderately limited in her ability to interact appropriately with supervisorsremand, the ALJ
shallreevaluate this portion of Dr. Carter’s opinion.

lii. Ability t o Care for Self

Ms. Byerscontendghe ALJ erred in rejecting Dr. Carteopinion that Ms. Byers woulg
have moderate limitations on her ability to care for herdelthe same three reports discusse
above, Dr. Carter found Ms. Byer’s diagnosed conditaasedmoderate” limitations on her
“[ a]bility to care for[hefself, includingpersonal hygiene and appearancé.The March 2009
evaluation wavased omMs. Byers’selfreport as well as Dr. Carter’s clinical interviewr.
218. In an addendum to the evaluation, Dr. Carter wrote Ms. Byers “may go three or Bur
without showering and her roommate encourages her to get up and shower.” Tr. 22122,
August 2009 repoidr. CarterobservedhatMs. Byerswas “[njot keeping up with showeririg

andin an addendum to the evaluation wrote Ms. Byers’ “[d]ress and grooming were adeq
and her hair was disheveledTt. 227, 231.In the July 201GeportDr. CarterobservedhatMs.
Byerswas “[n]ot keeping up witpersonal care.... Tr. 362. In a section describing a typical
day, Dr. Carter wrote that Ms. Byers was “not keeping up with personal care — sloowemper
week.” Tr. 361.

The ALJ rejected Dr. Carterginion on the grounds thits. Byers “has regularly
presented to appointments with an adequate appearance and appropriate groomingrand
(e.g. [Tr.1482-88, 1516-26. Moreover, during Dr. Carter’s examinations, the claimant’s
grooming was fair other than the claimant having disheveled hair ([Tr. 418-3%. 396. Dr.

Carter’s reports are described abolrethe other two citations, examining doctors stated tha
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Ms. Byers was “[c]asually groomed and attired” and “[w]ell groometi’ 1483, 1518.Dr.

Carter’s evaluations appear to be based on Ms. Byerg'egmift, as Dr. Carter would not have

personally observed the frequency of Ms. Byers showefge personatare activity,
frequency of showering, is not necessarily conclusive as to an ability tiocarmeeself. Some
people are adequately groomed without showering every single day.

TheCourt thus concludes it was not unreasonablé&fdr Adams torejectDr. Carter’s
opinionregarding selcareas inconsistent with other medicatordsand unsupported by Dr.
Carter’'s owrpersonal observations. “The ALJ need not accept the opinion of any physicia
including a treating physician, if that opinion is brief, conclusory, and inadequapggrsed by
clinical findings.” Thomas 278 F.3d at 957. The Court concludes the ALJ offeugficient
specific and legitimate reasofws failing to fully creditDr. Carter’s opinionsegarding Ms.
Byers ability to care for herself

3. John Nance Ph.D.

Ms. Byerscontendghe ALJerroneously rejecteDr. Nancés opinionconcerning the
effect her diagnosed conditions would likely have on absenteeism from whikAdams’
decision incorporatedLJ Filion’s 2014 decision with regard to Dr. Nance’s testimony. Tr.
FN 1. The 2014 decision rejected Dr. Nance’s opinion on absenteeism on the groundgas]
“vague and he provided no basis in support of the limitation.” Tr. 597.

Substantial evidence does not support this conclusion. In a hearing conducted by
Filion on April 14, 2014Dr. Nanceopined that Ms. Byers’ mental health symptoms were
“definitely going to affect both the ability to stay on the job and probably attendahicel68.
Askedif Ms. Byers’ depression would “be expected to cause difficulty in either atigmairk
on a daily basis or staying at work on a daily basis[,]” Dr. Nance replied “Y&s.Nance
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testified “[tjhere would be a lingering difficulty ... even with ... propgyhgescribed medication
and counseling.” Tr. 469. When asked about Ms. Byers’ borderline personality disorder,
replied “[Y]es, it will have an impact.Tr. 470. When asked to opine on absenteeism if Ms
Byers were “clean and sober,” Dr. Nance estadéda day a month or less.” Tr. 470.

Dr. Nancebasechis testimonyon “a statement, | believe, by Dr. Carter that ... the pa
attacks would be exacerbated in a work like setting and ... at least at that penlifi|@ $he wa
having daily panic attackand there was a statement to the effect of a work setting might
exacerbate that.Tr. 468. Dr. Nance appears to be referring to an evaluation by Dr. Carter
Ms. Byers’ depression would moderately severely interfere with wonkiteeti because it
“[w]ould likely affect attendance....” Tr. 360. Similarly, her panic attacks would medierat
severely interfere with work activities because they “[m]ay affect attendandeafe] likely to
increase in frequency in a work settingl't. 360. Dr. Nance’s opinion on the effect of Ms.
Byers’ borderline personality disorder was supported by his knowledge that, atfleslfe
“there is no chance of the borderline improving with treatmietmink that is to say that there i
trouble. You are dding with one of the most difficult areas that there is to work witfr.”476.

The ALJ failed to provide “clear and convincing” reasons discounting Dr. Nance’
testimony as vague and unsupportBd. Nancecleaty testifiedthatin his opinionthe effect of
Ms. Byers’ diagnosed conditions would cause her to miss work “[a]pproximatialy a
month.” Tr. 476. The mere labeling of his testimony as unsupported does not meet kbt
of “clear and convincing” reasons to reject uncontradicted mestinony. On remand, the
ALJ shallreevaluate Dr. Nance’s opinion.

B. Ms. Byers’ Testimony
Ms. Byerscontendghe ALJ erred in rejecting her testimony concerning the extent o
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problems with depression, anger, and dealing with other pedpk ALJ ©ncluded “the
claimant’s statements concerning the intensity, persistence and limiting efféetse
symptoms are not entirely consistent with the medical evidence and other ewnd#mece
record....” Tr. 393.

To rejecta claimant’s testimony once anderlying impairment has been established,
ALJ must provide “specific, cogent reasons for the disbelieéster 81 F.3dat 834 (nternal
citationand quotation marksmitted). The ALJ “must identify what testimony is not credible
and what gidenceundermines the claimant’'s complaintdd.; see also Dodrill v. Shalajd 2
F.3d 915, 918 (9th Cid.993). Unless affirmative evidence shows the claimant is malingeri
the ALJ’s reasons for rejecting the claimant’s testimony must be “clear amthdog.” Lester

81 F.2d at 834. The ALJ makes credibility determinations; here, the ALJ did not make @ 1

that Ms. Byers was malingerin§eeMoisa v. Barnhart367 F.3d 882, 885 (9th Cir. 2004) (the

ALJ’s credibility findings “must be sufficiently ggific to allow a reviewing court to conclude
the [ALJ] rejected [the] claimant’s testimony on permissible grounds anddatitrarily
discredit the claimant’s testimony”) (citation and internal quotation marks opnitted

Regarding depressioré ALJcited instances whegoviders noted normal mood ang
affect. The ALJ also cited several instanadgreatment notes showing cognitive capadcitiyile
ignoring the fact that many of the same notes showed mood and affect disturbahodiagn
depression.

The ALJ’s finding is not supported by substantial evidence. On August 14, 2014, 3
mental health assessor diagnosed Ms. Byers with major depressive disordgrthadtshe
“appeared very depressed from the Staftthe interview. Tr. 1417 (At this point Tina meets
criteria for ... Major Depressive Disorder...”Nine days later, m August 23, 2014, a provider

ORDER REVERSING AND REMANDING
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seeing Ms. Byers for back pain not@dormal affect [and] mood..” Tr. 1401. Two months
later, on October 15, 2014 provider seem Ms. Byers for gastroesophageal pain and knee
reporteda negative result in a screening for “[fleeling down, depressed or hopetEstle
interest or pleasure in doing things.” Tr. 1432. The following month, on November 21, 2(
during another appointment for gastroesophageal distress, a pr@pdded the sam@egative
screening result anabted that Ms. Byers was not seeking treatment for “depressed mood
diminished interest or pleasurfRather, the] mental health [complaint] is asateil with nause
and vomiting” Tr. 1476, 1478.Yet in the physical exam section, the provider wrote
“Inappropriate mood and affectrroderately depressedTr. 1478. A month later, on
December 17, 2014, similarscreeningvas negative for depressionthe previous two weeks.
Tr. 1474. In a psychiatric evaluation on January 21, 2015, Ms. Byer’s afiscdepressed ...
with occasional tears.Tr. 1487. In an appointment on February 24, 201dy,asthma and slee
apnea, a provider noted “normal mood and affect....” Tr. 145®@visit on March 19, 2015,
for asthma and other nanental health issues, a screening for feeling depressed was agair
negative. Tr. 1463. Eleven days later, on March 30, 2@1&yvisit for depression, a provider
noted a “cyclical depression pattern..Tt. 1483.

At a mental health services appointmentSeptember 3, 2014, a provider noted Ms.

Byers was “depressed [in] mood and affecir. 1592. At a mental health seices appointment

on December 14, 2015, a provider examination evaluated Ms. Byers as having “depress#

and “blunted’affect. Tr. 1579. Another meat health services examination March 14, 2016
reached the same conclusioh. 1583. Amental kealth services exawn April 12, 2016 noted
“euthymic mood, blunted affect.”..Tr. 1490. In a June 17, 2016 mental health appointmer
Ms. Byers “denie[d] any depression” at that timleg. 1493. Anexamon June 29, 2016, noted
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“euthymic” mood and “full’affect. Tr. 1497.

As the Ninth Circuit hasemphasized while discussing mental health issues, it is err|
reject a claimant's testimony merely because symptoms wax and wane in the ctreegteneht
Cycles of improvement and debilitating symptoans a common occurrence, and in such
circumstances it is error for an ALJ to pick out a few isolated instances afiempent over a
period of months or years and to treat them as a basis for concluding a claicaqatiie of
working.” Garrison v. Colvin 759 F.3d 995, 1017 (9th Cir. 2014).

The record is mixed as to Ms. Byers’ depression. Mental health providers fairly
consistently assessed her as depressed until the mosttreament notem the recordJune
2016). Non-mental health providers more often reported no mood or affect disturbance,
however, the focus of these examinations was not to assess Ms. Byers’ taaugdi to
assess her physical complainfhese providers do not appear to have performgareme than
cursory depression screening, nor do they explain the basis for their findings LI dal Aot

providespecific and legitimateesasons why tlee cursory assessments of Ms. Byers’ mental

status in the context of examinations focusing on phaysmmplaintsaresufficient to underming

the assessments of providers focused on Ms. Byers’ mental health impairmentseriiet

record reflects “a few isolated instances of improvement” or a pattern of eémpyas even

exaggerating depression sytmms selectively with mental health professionalsoisdiscussed
Accordingly, the ALJ did not providespecific and legitimatereasons to rejedtls.

Byers’testimony concerning her depression. On remand, thesAdllree\aluate Ms. Byers’

testimony in light of the Ninth Circuit’'s guidance on the waxing and waning of itesdalh

symptomsand with due consideration of different health providers’ area of expertise.
With regard to anger issues and getting along with peo@e\ltl discountedMs.
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Byers testimony on the grounds thiahe has lived with multiple frieds over time without
problems” and “is in a relationship....” Tr. 394-95. In support, the ALJ cites thresé&etat
records. One quotes Ms. Byers as saying “l don’t have very many frienglse tm&. | am
living with one and the other | talk with on the phone off and on. | generally stay pretty
isolated.” Tr. 1410. Another states that Ms. Byers “has been staying with some friends ..
1493. The thiranentiors a boyfriend. Tr. 1599. These meager treatment notes do not
constitute “clear and convincing” reasons to reject Ms. Byers’ testimigisy Byers need not b

utterly friendless to prove difficulty getting along with people.

Accordingly, on remand the Alshallreevaluate MsByers’testimony
C. Scope ofRemand

In general, the Court has discretion to remand for further proceedings or to award
benefits. Marcia v. Sullivan 900 F.2d 172, 176 {9 Cir. 1990). The Court may remand for

further proceedings if enhancement of the record would be usgdel Harman v. Apfe211
F.3d 1172, 1178 (8 Cir. 1990). The Court may remand for benefits where (1) the record i
fully developed and further administrative proceedings would serve no useful pyg)dake
ALJ fails to provide legally sufficient reasons for rejecting evidemtether claimant testimon
or medical opinion; and (3) if the improperly discredited evidence were crediteskathe AL
would be required to find the claimant disabled on rem&wtrison, 759 F.3d at 1020“Where
there is conflicting evidence, and not all essential factual issues have beead:esoemand fo
an award of benefits is inappropriatelteichler v. Corm’r of Soc. Sec. Adminz75 F.3d 1090,
1101 (9h Cir. 2014). “[A] reviewing court is not required to credit claimants’ allegations
regarding the extent of their impairments as true merely because the ALJ mgalecarte in
discrediting their testimony I1d. at 1107.
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Here, it is not clear from the record that the ALJ would be required to fin@ss
disabled if her testimony and the medical opinions yweoperly considered. Because the reqg
does not compel a finding of disability, the Court finds it appropriate to remand taikcas
further administrative proceedingSee Treichler775 F.3d at 1107,

CONCLUSION

For the foregoing reasons, the Commissioniama decision IREVERSED and this
case IREMANDED for further administrative proceedings under sentence four of 42 U.S
405(Q).

On remand, the ALShallreevaluate Dr. Comrie’s opinion, reevaluate Dr. Carter’s
opinions on Ms. Byers’ abilities to tolerate a normal work setting anddract appropately
with supervisors, reevaluate Dr. Nance’s opinion on Ms. Byers’ likely attendamagk, and
reevaluate Ms. Byers’ testimony on her depression, anger, and abilityaioigg with other
people. The ALJ shall develop the record further and reashts Byers’ residual functional
capacity as appropriate, and proceed to step five.

DATED this11th day ofJanuary2018.

L CCl

J6hn C. Coughenour/
UNITED STATES DISTRICT JUDGE
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