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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

ROBIN DENISE MONTA,

Plaintiff, CASE NO. C17-5047-MAT

V.

ORDER RE: SOCIAL SECURITY
NANCY A. BERRYHILL, Acting DISABILITY APPEAL

Commissioner of Social Security,

Defendant.

Plaintiff Robin DeniséMonta proceeds through counsel im bppeal of a final decision ¢
the Commissioner of the Social Security Administration (Commissioner). The Commis

denied plaintiff’'s application for Disability surance Benefits (DIB) @anSupplemental Securit

Doc. 16

f

sioner

y

Income (SSI) after a hearing before an Admraiste Law Judge (ALJ). Having considered the

ALJ’s decision, the administrative record (ARnd all memoranda, this matter is AFFIRMED,

FACTSAND PROCEDURAL HISTORY

Plaintiff was born on XXXX, 196%. She completed the tenth grade and previously wo

as a janitor/custodian. (AR 44-45, 269.)

Plaintiff fled SSI and DIBapplications in April 2013, alleging disability beginning

! Plaintiff's date of birth is redacted back ttee year in accordance with Federal Rule of C
Procedure 5.2(a) and the General Order of thetCegarding Public Access to Electronic Case Files.
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October 10, 2011. (AR 242-54.) Her applicationsendenied initially and on reconsideration
On June 9, 2015, ALJ Cynthia Rosa held arimg, taking testimony from plaintiff and
vocational expert (VE). (AR 35-65Plaintiff amended her onsettddo April 1, 2013. (AR 41.
On September 25, 2015, the ALJ found i not disabled. (AR 11-26.)
Plaintiff timely appealed. The Appeals Coirdenied plaintiff's rguest for review on
December 2, 2016 (AR 1-15), making the ALJ’s detighe final decision of the Commissiong
Plaintiff appealed thifinal decision of the Comissioner to this Court.

JURISDICTION

The Court has jurisdiction to review the ALJ’s decision pursuant to 42 U.S.C. § 405

DISCUSSION

The Commissioner follows a five-step seqtial evaluation process for determini

a

(9).

g

whether a claimant is disable®ee20 C.F.R. 88 404.1520, 416.920 (2000). At step one, it must

be determined whether the claimant is §dlp employed. The ALJ found plaintiff had nc
engaged in substantial gainful iadl. At step two, it must be determined whether a claim
suffers from a severe impairment. The Alolirid plaintiff’'s degenerative disc disease of
lumbar spine with stenosis, cervicalgia, and madjepressive disordersre. Step three ask
whether a claimant’s impairments meet or equlted impairment. The ALJ found plaintiff]
impairments did not meet or equal a listed impairment.

If a claimant’s impairments do not meetamual a listing, the Commissioner must ass
residual functional capacity (RFC) and detemmiat step four whether the claimant H
demonstrated an inability to perfn past relevant wkr The ALJ found plaintiff able to perforn

light work within the following parameterslift twenty pounds occasionally and ten pour

Dt
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the

S

S

€Sss

as

n

ds

frequently; stand, walk, and sit for six hoursam eight-hour workday; occasionally climb ramps
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and stairs; never climb ladders, ropes, andfeicisf occasionally balance, stoop, crouch, crg
and kneel; perform routine work with few ctgees over time; avoid concentrated exposurg

vibrations and hazards; and aftate sitting and standing, while remaining on task, every tl

minutes. With that assessmehg ALJ found plaintiff unable to prm her past relevant work.

If a claimant demonstrates an inability perform past relevant work, or has no p
relevant work, the burden shifts to the Commissidoelemonstrate at step five that the claim
retains the capacity to make an adjustment to work that exists in significant levels in the r
economy. With the assistance of the VE, the faiuhd plaintiff capable of performing other job
such as work as a package sorter and pricing marker.

This Court’s review of the ALJ's decisiois limited to whether the decision is
accordance with the law and the findings suppobgdubstantial evidence in the record a
whole. See Penny v. Sullivag F.3d 953, 956 (9th Cir. 1993Accord Marsh v. Colvin792 F.3d
1170, 1172 (9th Cir. 2015) (“We wilet aside a denial benefits only if thelenial is unsupporte
by substantial evidence in the administrative récar is based on legal error.”) Substant
evidence means more than a scintilla, but tbs& a preponderance; it means such rele
evidence as a reasonable mind might acas@dequate to support a conclusibfagallanes v.
Bowen 881 F.2d 747, 750 (9th Cir. 1989). If there igenthhan one rational interpretation, one
which supports the ALJ’s decisiongtiCourt must uphold that decisiohhomas v. Barnhar278
F.3d 947, 954 (9th Cir. 2002).

Plaintiff avers error in the consideration medical opinions, lay witness evidence, |

nirty

ast
ant
ational

S,

al

vant

of

her

testimony, and at step five. She requests remand faward of benefits or, in the alternative, for

further administrative proceedjs. The Commissioner argues thLJ's decision has the suppg

of substantial evidence and should be affirmed.
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Symptom Testimony

Absent evidence of malingering, an ALJ mysbvide specific, dar, and convincing
reasons to reject a claimant’s testiménRurrell v. Colvin 775 F.3d 1133, 1136-37 (9th C

2014) (citingMolina v. Astrue 674 F.3d 1104, 1112 (9th Cir. 2012)pee alsd.ingenfelter v.

Astrue 504 F.3d 1028, 1036 (9th Cir. 2007). “Generadings are insufficient; rather, the Al

must identify what testimony is not credibéd what evidence undermines the claima
complaints.” Lester v. Chater81 F.3d 821, 834 (9th Cir. 1996)The ALJ may consider
claimant’s “reputation for trutlhilness, inconsistencies eithier his testimony or between h

testimony and his conduct, his dadigtivities, his work record na testimony from physicians an

third parties concerning the nature, severity, dfeteof the symptoms of which he complains

Light v. Social Sec. Admjri.19 F.3d 789, 792 (9th Cir. 1997).

The ALJ in this case found plaintiff's statent®noncerning the intensity, persistence, :

=

J

Nt's

>

hnd

limiting effects of her symptoms not entirely credible. The Court finds several specific, clear, and

convincing reasons provided sapport of thatonclusion.

A. Medical Evidence

“While subjective pain testimony cannot bgeoted on the sole ground that it is not ful

corroborated by objective medicaligence, the medical evidence s8Il a relevant factor in
determining the severity of the claimanpain and its disabling effects.Rollins v. Massanayi
261 F.3d 853, 857 (9th Cir. 2001);&al Security Ruling (SSR) 96-7p and 16-3p. An ALJ

reject a claimant’s subjective testimony based on contradictory medical evideagaickle v.

2 In Social Security Ruling (SSR) 16-3p, thecBb Security Administration (SSA) rescinded S
96-7p, eliminated the term “credibility” from its sub-regulatory policy, clarified that “subjective sym
evaluation is not an examination of an individuaharacter[,]” and indicated it would more “more close
follow [its] regulatory language regarding symptom evaluation.” SSR 16-3p. However, this chg
effective March 28, 2016 and notigable to the September 25, 20AkJ decision in this case. Th
Court, moreover, continues to cite téerant case law utilizing the term credibility.
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Comm’r of SSA533 F.3d 1155, 1161 (9th Cir. 2008).

The ALJ is responsible for assessing the wadetvidence and resahg any conflicts or

ambiguities in the recordSee Treichler v. Comm’r of Soc. Sec. AdmiA5 F.3d 1090, 1098 (9th

Cir. 2014);Carmickle 533 F.3d at 1164. When evidence ozebly supports either confirmin
or reversing the ALJ’s decision, the Court may ndissitute its judgment for that of the AL
Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999). “Where the evidence is susceptible tq
than one rational interpretation, it is tWé.J’'s conclusion that must be upheldVlorgan v.
Commissioner of the SSP69 F.3d 595, 599 (9th Cir. 1999).

The ALJ reasonably construed the objective ena@# in the record as indicating plaint
is not as limited as she allege@AR 17-19.) For example, in July 2013, Dr. Gary Gaffield fou
restricted motion of the lumbar spine with cregjttestricted cervical motion with dorsal spar
a positive straight leg-raising test on the righiit no spasms or triggers points or pain
percussion on the thoracic spine, upper extremtess of deformities, intact grip and dexterit
and full lower extremity range of motion. He ohat plaintiff rise from chairs and get on a
off a table without effort, not struggle to remdeetwear, walk on her heels and the balls of
feet, walk in tandem without fliculty, negative straight leg raising when sitting, full mus
strength/bulk/tone in the upper and lower exitE®, and unimpaired balance. The ALJ a
describedinter alia, plaintiff's July 2013 report to Dr. daifer Irwin of depression, no energy
motivation, paranoid ideation anddiory hallucinations, but alghat she had smoked marijua
the day prior and drank about a fifth of whiskegotwo days. Plaintiff was polite and cooperat
with good eye contact, logicahd goal directed thoughts, norngpeech, and fully oriented
recalled seven digits forward and three backwaadd, three of three objects after five-minut

had intact fund of knowledge, afmllowed a three-step command.
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Plaintiff challenges the reliance on the @ride from Dr. Gaffield, stating he had limitg
information to go on and observed limited ranges of motiGeeAR 491.) However, the AL.
acknowledged the restricted range motion and reamably interpeted Dr. Gaffield’'s othe

findings as objective medical evidencontradictory to plaintiff's ggimony as to the extent of h¢

limitations. Even if a contrary interpretationtb& evidence could be deemed rational, the AlL

at least equally rational interpréta suffices to uphold the decision.
B. Activities

The ALJ found plaintiff's activi level inconsistent with hexlleged degree of impairmel
and disability. (AR 19.) She noted evidence piiidbes light household chores such as wash
dishes, cooking, and laundry, shppakes the bus, goes to tbasino, walks her dog, uses t
computer, and embroiders. She found the abilijotehores, walk the dog, and shop inconsis
with the alleged difficulty lifting, standirigalking, bending, and reaching, and indicating
ability to engage in activitieasistent with light work. Shefind the ability to use the comput
and embroider to indicate theilitly to concentrateand persist, noting gintiff's testimony she

embroiders daily and concluding this indicateaimtiff “can concentrate and persist on tasks w

she wants to.” Ifl.) The ALJ found plaintiff's testimony she&olates herself inconsistent with her

ability to go to the casino, dae, shop, and ride the bus.

Plaintiff contends there is no evidencetashow often or how long she performs h

activities, and that the activities were minimatj dot show an ability tepend a substantial part

of the day engaged in physical functions transferéd a work setting, and did not indicate

ability to work. It remains that there are “tyyoounds for using daily activities to form the ba

of an adverse credibility determination”: (1) &ther the activities contradict the claimant

testimony and (2) whether the activities “meetttiveshold for transferable work skills[.]JOrn

ORDER
PAGE - 6

14

2dl

14

eI

J's

nt

ing

fent

the

nen

er

an




10

11

12

13

14

15

16

17

18

19

20

21

22

23

v. Astrue 495 F.3d 625, 639 (9th Cir. 2007). The Ahgdted plaintiff's testimony as to ho

frequently she embroiders, and reasonably emled her activities could not be performed if her

physical limitations were as sificant as alleged antthat the discrepan@an her testimony an

the evidence diminished the persuasivenessra$uiigective complaints and alleged limitation

C. InconsistenBtatements
An ALJ may rely on ordinary techniques evaluation, including inconsistencies in
claimant’s statementdommasetti v. Astry&33 F.3d 1035, 1039 (9th Cir. 200&ee als@®Burch

v. Barnhart 400 F.3d 676, 680 (9th Cir. 2005) (ALJ megynsider a reputation for truthfulne
and inconsistencies in testimonyllhe ALJ here noted inconsistestatements as to how plainti
injured her back and about substance use. (AR 20.)

Inconsistent statements regagldrug and alcohol usage may\eeas a basis to reject

claimant’s testimony.SeeVerduzco v. Apfell88 F.3d 1087, 1090 (9th Cir999). As describe

U7

12}
(2}

ff

a

=

by the ALJ, plaintiff reported tBr. Irwin she was drinking about a fifth of whiskey over two days,

while she testified at hearing she only dranlo tglasses a day; shestified she last use
methamphetamine two to three years ago, but regp@nt2013 she had notagsrecreatinal drugs;
she stated she had not usedijmana since she was youngbeut testified she sl it nightly; and,

in November 2014, plaintiff reported using marijaaand methamphetamines “here and ther

"

(D

(AR 20 (citations to record omitted) $¢e alscAR 17 (contrasting June 2013 report she smoked

marijuana when younger but not in many years amiedecurrent use of other drugs, with h
testimony she regularly uses marijuana and wiagjusethamphetamines “until two or three ye
ago, which would be around 2013."))

Plaintiff contends the AL§ reasoning fails to account for Washington’s July 2

legalization of marijuana, that halcohol use is a non-issue gividsat it was deemed not seve
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and that this information shoulldhve been presented during tleahng if the ALJ intended to ude
it to impugn credibility. However, whether or not deemed a severe impairment, evidence of a lack
of candor regarding alcohol drug use provides suppdadr an ALJ’s negative conclusions abgut

a claimant’s veracitySee Thoma®78 F.3d at 959. Nor does th@14 legalization of marijuana
explain plaintiff's inconsistent reporting. Fexample, in July 2013, only one month after denyjing

using marijuana “for many years” (AR 730),apltiff reported to Dr Gaffield she smoked
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marijuana and drank on a daily basis (AR 489) and informed Dr. Irwin she last used mariju

day prior, did not have a “medical card” allowing for such use, anditusadaouple of times ¢

day.” (AR 483.) The ALJ providkplaintiff the opportunity at heiag to explain inconsistencies

ana the

in her reporting, inquiring about hese of alcohol, marijuanand methamphetamines, and asking

specifically about her report dfinking a fifth of whiskey every two days. (AR 47-48, 51.)

In relation to the origin of her back injutjpe ALJ noted plaintiff’'s report she slipped while

picking up a bucket, her report she fell whilee was putting down tablesnd her testimony sh
slipped and fell. (AR 20 (citingR 563, 730, 52).) Plaintiff's lagjy consistent accounts as

how she injured her back are not reasonablytoeed as undermining her symptom testimo

e

to

(SeeAR 52 (there was something on the floor ia tafeteria and she slipped and fell between the

doorway going into the kitchen), AR74 (she slipped on somethingilehtaking a bucket out o

f

the cafeteria to empty it), AR 563 (“She went tmupick up a bucket and she slipped on something

on the floor, possibly food.”), and AR 730 (“She s#yat all of this stari originally with a fall
in the cafeteria at work when she was heapput down tables after lunch. She slipped
something on the floor and twisted and fell and injured herself that way.”)) However, giv
other examples of inconsistent reporting, as a®lbther valid reasonsrfthe overall assessmer

the error as it relates to plaintiff's backury reporting is properly deemed harmle€sarmickle
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533 F.3d at 1162-63See alsdMolina, 674 F.3d at 1115 (ALJ’s error may be deemed harmless

where it is “inconsequential to the ultimate nordhigity determination.’; the court looks to “the

record as a whole to determine whether the elters the outcome of the case.”) (cited sources

omitted).

D. Drug-SeekindBehavior

The ALJ found evidence in threcord to suggest plaintiff “ay have a problem with he
narcotic pain medications.” @20.) Dr. Andrew Tsoi, in A 2015, noted plaintiff had bee
taking “Vicodin daily for almost 2 yrs now,” arglated: “At the moment, major problem see
to be her daily use of narcotic agent(s)[(RR 825-26.) On March 32014, plaintiff reported tq
emergency room providers that she had not filled prescriptions for Prednisone and Ultram
received one month prior as “she ‘does not likake new medicationsand ‘only Vicodin’ helps
her pain.” (AR 871.) The care provider fouridunclear why plaintiff had not filled he
prescriptions for the “identical condition” at i€sin her prior, recent visit, and advised her
“follow recommendations if she expects any royement.” (AR 873.) The ALJ found th
evidence to suggest plaintiff “may be motivateddport symptoms in ordéo obtain Vicodin and
this undermines her credibility.” (AR 20.)

Plaintiff observes that one of the unfilled prescriptions, for Ultram (Tramadol),
narcotic like pain reliever.” (Kt. 13 at 16.) She otherwise deniles significance of the evidenc
relied upon, observing no medigaiovider opined as to abuse mkdications and asserting t
ALJ engaged in sheer speculation.

An ALJ may consider evidence @ claimant’s drug-sking behavior. Edlund v.

Massanarj 253 F.3d 1152, 1157 (9th Cir. 200&mended opiniomt 2001 U.S. App. LEXIS

17960 (Aug. 9, 2001). An ALJ is further “entitleddoaw inferences logically flowing from the

ORDER
PAGE -9

ms

to

e

S a

e

she had



10

11

12

13

14

15

16

17

18

19

20

21

22

23

evidence.” Sample v. Schweike694 F.2d 639, 642 (9th Cir. 1982 he ALJ here cited tg
relevant evidence and drew a rational inteldiren of possible drug-sking behavior. This
rational interpretation isot properly disturbedSee, e.gMassey v. Comm’r SSNo. 10-35004,
2010 U.S. App. LEXIS 21508 at * 2 (9th Cir. Od9, 2010) (stang it was unclear whethe
frequent emergency room visigsd erratic disease managemens wlze result of a painkille
addiction or lack of healthnsurance and financial limitats, but deferring to the ALJ
interpretation of drug-seeking behavior).
E. OtherReasons

The ALJ included other reasons in suppofther conclusion regarding plaintiff
testimony. Plaintiff's initial respomsto an inquiry as to why she could not work included that
did not have a diploma or car, igh were not “relevanfiactors to support a findg of disability.”
(AR 19.) Her reports of seeking treatment because of the loss of her home and marriage
kids, and for her car, that she had a lot on her skaaltbst her home, h&ex’ left her, and her
children did not see her”, suggested her “primary issues arempairments, but situationg
stressors and life choices that do imeblve a disabling condition.”ld.) The ALJ found plaintiff
had reported few mental health symptoms relevard finding of disability and had not bet
consistent with seeking andtending mental health treatment, suggesting she has mil
symptoms. The ALJ also found the evidence didsnggest a motivation twork consistently.
Plaintiff's Labor and Industries &l) claim closed in 2013, sheceived wage loss benefits f
three years, and she stated stebrimplans to return to employmemd was trying to get disabilit
and retirement benefits. (AR 20.) “The claimhas made no efforts to work and appears to
been content to seek L&l benef#ad now Social Security benefiether than to engage in wo

activity. This undermines her overall credibility.ld )
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The Commissioner declined to defend thelALreliance on evidence of secondary gain,

including the reasons for inabilitg work unrelated to disabilityhe failure to look for work, anc
the perception of greater interest in receiving disability benefits than in working. The Cour
any error harmless in light of the above-describeekific, clear, and convincing reasons for
ALJ’s assessmentSeeCarmickle 533 F.3d at 1162-63, ahdblina, 674 F.3d at 1115.

Neither party addresses, withtime context of plaintiffdestimony, the ALJ’s statemen
regarding the reporg of mental health symptoms and the failure to consistently seek and

mental health treatment.Bit seeDkt. 13 at 11 (addressingehssue in rekon to opinion

evidence).) An ALJ may considarclaimant’s inconsistent or nonistent reporting of symptoms.

i

t finds

the

[S

attend

Greger v. Barnhart464 F.3d 968, 972 (9th Cir. 2006). An Ahlso properly considers evidengce

associated with a claimant’s treatme2f), C.F.R. 88 404.1529(c)(3), 416.929(c)(3), SSR 94
and SSR 16-3p, including unexplainedraadequately explained failute seek or follow through
with treatmentTommaset}i533 F.3d at 103But seeSSR 96-7p (ALJ should not draw infereng
from failure to seek or pursue treatment withfirgt considering explanations for that failun
including an inability taafford treatment), anBegennitter v. Comm’r Soc. Sec. Adl66 F.3d

1294, 1299-1300 (9th Cir. 1999) (“[W]e have particulariicized the use o lack oftreatment

p

es

€,

to reject mental complaints both because melaiss is notoriously underreported and because

‘it is a questionable practice to chastise one \aitmental impairment for the exercise of pc
judgment in seeking rehabilitation.”) (quotingan Nguyen v. Chaterl00 F.3d 1462, 1465 (9t
Cir. 1996)). As discussed beloseg suprat 19-20), the record provides support for the AL
depiction of an inconsistent puisof mental health treatmentPlaintiff doesnot assert any
specific reasons for her failure to more freqlyeneport mental health symptoms or to mg

consistently pursue treatment. The ALJ atsoperly considered thesfactors in assessin
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plaintiff's testimony.

MedicalOpinions

Plaintiff argues the ALJ improperly reject the opinions of treating naturopal
chiropractor Thomas Young, treating nurse practgr and primary care gvider Linda Pelland
and examining psychiatrist Dr. Jennifer IrwirShe maintains error in the preference of
opinions of examining physician Dr. Gargaffield, and non-examining State agen
psychologists Dr. Michael Brown and SbharUnderwood and physician Dr. Dennis Koukol.

In evaluating the weight to be given to thy@nions of medical proders, Social Security
regulations distinguish betweenffdrent types of medical andhsr sources. Pursuant to t
regulations in effect at the terof the ALJ’s decision, “acceftie medical sources” included, fc
example, licensed physicians and psychologists, while other non-specified medical providg
considered “other sources.” 20 C.F.R. §§ 404.1502, 404.1513, 416.902, 416.913.

In general, more weight should be giverthie opinion of a treatinghysician than to 4
non-treating physician, and more weight to thaiom of an examining physician than to a ng
examining physicianLester 81 F.3d at 830. Where contraéidtby another physician, a treati

or examining physician’s opinion manot be rejected without “seific and ledimate reasons

supported by substantial eviderinethe record for so doing.ld. at 830-31 (quotind/urray v.

3 The ALJ also assigned some weight to theilAp015 opinions of examining physician D
Andrew Tsoi, finding a limitation to light work and madée limitations of a general nature accommod3
by the RFC. (AR 23.) She gave little weight to an estimated period of un-employability of one year,

h/

the

cy

DI

rs were

L

n_

r.
ted
finding

it inconsistent with the rest of the opinion offeeadl with the objective findings on examination, including

normal motor functioning, sensation, and normal deep tendon reflexes. (AR 23-24.) Plaintiff d
challenge this assessment.

4 Regulations effective March 27, 2017, afterAhd’s September 2015 decision, include advan
practice registered nurses, audiologists, and piaysigssistants as “acceptable medical sources,” ¢
licensed heath care workers as “medical sources,’oftmets as “nonmedical sources.” 20 C.F.R.
416.902(a), (d), (e), 404.1502(a), (d), (e).
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Heckler, 722 F.2d 499, 502 (9th Cir. 1983)). Less weighy be assigned to the opinions of ot
sources. Gomez v. Chater74 F.3d 967, 970 (9th Cir. 1996)he opinions ofother sources
including nurse practitioners, natpaths, and chiropractors, canrbgcted with reasons germa
to each sourceMolina, 674 F.3d at 1111.

A. Thomas Younqg, N.D., D.C.

Dr. Young treated plaintiff and compégl evaluation forms on three occasionim May

2013, he opined plaintiff could return to sedeyntaork, with a sit/stand/walk at-will option and

no repetitive activity or liftingzarrying over five pounds. (AR 476-77.)

In November 2014, Dr. Young opined plaintffdepression, anxietand psychologica
factors affected her physicabmdition, frequently affected hettention and concentration 1{
perform even simple tasks, but that she was cadilidsv stress jobs, adaly: “Physically she is
very limited — psychologically she would do welitiva course of [treatment].” (AR 538
Plaintiff could walk one-to-two loicks, sit for thirty minutes at a time and about four hours t

stand for fifteen minutes at a t@rand less than two hours total, and nequtbds of walking

ner

(0]

)

ptal,

around during the day (every five minutes, for fimeutes at a time) and to “sit/stand/walk and

vary positions and activities often and at willidgrthe work day.” (AR 538-39.) Plaintiff woul
need one or two unscheduledéks, could occasionally lift uj ten pounds and rarely up

twenty pounds, occasionally look down, up, or holdhead in a static position, frequently tu
her head right or left, rarely twist, stoop iflok, crouch, or climb stairs, never climb ladders, n
have some limitation in reaching given her low back, but did not have significant limitati

reaching, handling, or fingering, and had no mamifng limitations. (AR 540-41.) She wou

® The ALJ stated Dr. Young releasphhintiff to return to workn November 2012, but the cite
exhibit was removed from the record because it related to a different clairBaefAR 22, 412.)
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miss an estimated three days a month. (AR 541.)

In April 2015, Dr. Young opined plaintiff needéal take hourly, teminute breaks, coulq
rarely lift less than ten poundsyedy look down, look up, or hold héead in a static positior
could occasionally look left aight, and would miss more th&our days per month. (AR 901
02.) Areturn to work was not expected and gitihad “other, disablingconcurrent medical an
psychiatric problems[,]” but Dr. Young’s “role withithcase is for the L5 disc failure which
worsening and patient should consider aniappbn to re-open that claim.” (AR 902-03.)

The ALJ gave little weight to Dr. Young'spinions. The opinions were contrary

plaintiff's actual activities,including preparing mealsnd doing dishes and laundry, a

inconsistent with the totality afie objective evidence, including hetact gait and normal muscle

strength, bulk, and tone. (AR 22.) Dr. Young offered opinadysut psychological “condition
and their effect on plaintiff but he is not a nadrtealth care provider dmot qualified to oping
about her mental health symptoms.” (AR Z#qtstatement containedtypographical error o
“physiological” conditions).) Also, “Dr. Youngs not an acceptable medical source who
establish diagnoses and greater weight is gioddr. Gaffield’s opinion, as he is an accepta
medical source.” I€.)

Plaintiff suggests the ALJ’s considerationhar activities implies an individual need

unable to prepare a meal, wash a dish, or do lgundorder to be found disabled, and that

ALJ ignored pertinent objectiviindings, such as abnormal MRhdings and a positive straight

leg raise, and improperly playelbctor in interpreting the medicetécord. The Court finds th
ALJ reasonably consideredidgnce of plaintiff's activities — activities extending beyond
ability to prepare a meal, wh a dish, or do laundrgde, e.g.AR 15, 18-19) — and contradicto

medical evidenceseeAR 17-20), as germane reasons ffgjecting Dr. Young’s opinionsSee,
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e.g, Tommasetfi533 F.3d at 1041 (inconsistency with the medical record)Ratiohs 261 F.3d
at 856 (inconsistency ti level of activity).

The ALJ also properly considered the opinioh®r. Young while gving greater weight

to the opinion of an acceptable medical seurSSR 06-03p (rescinded effective March 27, 2017,

after the ALJ’'s September 2015 decision). Drffiéla opined plaintiff had no limitations in th

a)
-

ability to sit, walk, or stand in an eight-hour workday with adequate breaks and rest periods, could

lift up to twenty pounds occasionally and ten pouneiguently, and occasionally perform postu
activities, had no manipulative litations, and would need to avoid stairs and ladders, in

planes, obstacles in her pathway, and irreguldases, but could on occasion climb a single fli

of stairs or a slight incline @he with a decent railing. (AR 492-93The ALJ considered that Dy.

Gaffield had the opportunity t@onduct an examination andund consistency with hi

ral
cline

yht

\"44

examination findings, including normal strength, bulk, tone, and intact gait, but reduced range of

motion in the lumbar and cervical spine. (AR 21.)

Finally, the ALJ properly considered that.Doung rendered opiniormuitside his area o
expertise. While an ALJ may not reject a phigsits opinion regarding naical limitations solely
on the grounds they are outside thoctor's area of expertiseprague v. Bower812 F.2d 1226
1232 (9th Cir. 1987), the ALJ may consider areaxpketise in determining the weight to give t
opinion, 20 C.F.R. 88 416.926(c)(5), 404.1527(c)é&n,well as whether or not a physici

provides any treatment in the area at issue and/or support for the opiltisnm v. Astrug No.

10-35156, 2011 U.S. App. LEXIS 7024 *&-5 (9th Cir. Apr. 4, 2011) (if a treating physician

offers an opinion outside his or her area of giezation and does notipport that opinion, it ig
entitled to little or no wight). Plaintiff doesot identify any suppomrovided by Dr. Young for

opinions as to her psychologiaandition, and Dr. Young, in hiinal evaluation, clarified hig
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role as relating to physatimpairment (AR 903). The ALaccordingly, provided several germa
reasons for assigning little weigtat the opinions of Dr. Young.

B. Linda Pelland, ARNP

Treating nurse practitioner Linda Pellandmmeted a physical RF questionnaire in

December 2014. (AR 704-09.) She identified diagnasespinal stenosis and lumbar/brach

neuritis and opined depression amxkiety contributed to the sevigrof plaintiff’'s symptoms anc
functional limitations. (AR 704-05.) Plaintiff's pagr other symptoms would frequently interfe
with attention and conceuattion to perform even simple tasks, plaintiff was incapable of ever
stress jobs, and she could sit for fifteen minated stand for thirty minutes at one time, sit

about two hours and stand/walk fabout four hours tal in an eight-hour workday, and need

to walk around approximately every twenty meatfor ten minutes at a time. (AR 705-0

ial

=

e

for

led

5.)

Plaintiff needed to lie down/recline for aboutal hours a day, shift at will from sitting, standing,

or walking, and take unscheduled breaks twenty times per eight hours, for ten minutes a

(AR 706-07.) She could occasionally lift lesarniten pounds, rarely look down or up, frequer

turn head left or rightr hold head in a statfosition, rarely twist, stgo(bend), or crouch, never

climb ladders or stairs, and could reach with either arm, including overhead, 0.5 hours a d4

707-08.) Plaintiff would miss more than four daysnonth and could not work in cold or wet

conditions, with extreme noise, extreme humidity. (AR 708.)

The ALJ gave little weight to Pelland’s opn, finding it appeared toe based primarily

on plaintiff's reports, rather thaobjective evidence in the recoraind stating: “Ms. Pelland’s

records note that she and the mlant went over the form totieer and ‘evalated’ her pain,

function, work tolerance, andyshological association with paand function.” (AR 23 (quoting

AR 778).) “At that examination, the claimant hre@fmal mood and affect and was fully oriented.
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(Id. (citing AR 778).) The ALMXoted Pelland is not an acceptable medical source whg can

establish diagnoses and gave greater weigbirt@Gaffield as an acceptable source. The ALJ

further noted that Pelland and Dr. Young gave @psinot entirely consistent with each oth
suggesting they were based more on plaistiffarying reports thamn concrete objectivg
evidence. For example, Dr. Young believed piicould sit more in a day than stand, wh
Pelland believed plaintiff couldatd more than sit. This wésist one example of the kind @
inconsistencies that undermine both of these opiniond.} (

Plaintiff contends the ALJ ignored objective findings documented by Pelland, and

findings from examinations idune 2013 and July 2014. The Abhdwever, reasonably relied gn

the contemporaneous treatment note showingriRetkelied on plaintiff’ssubjective reports. (AR

778 (“We also spent 20 minutes going over the pape her lawyer neesdfor her disability
hearing. We evaluated her pain, function, wol&remce, and psychologicadsociationwith pain
and function.”)) See, e.gBray v. Comm’r of Social Sec. Admi&54 F.3d 1219, 1228 (9th Ci
2009) (“[T]he treating physician’s prescribed wadstrictions were based on Bray’s subject
characterization of her symptomss the ALJ determined that Bray’s description of her limitati
was not entirely credible, it is reasonable &cdunt a physician’s pregation that was based o
those less than credible statement3.9mmasetfi533 F.3d at 1041 (“An ALmay reject a treatin
physician’s opinion if it is baseddta large extent’ on a claimantlf-reports that have bee

properly discounted as incredible.”) (quotiNtprgan 169 F.3d at 602)Cf. Ghanim v. Colvin

ier,

\1%4

le

—h

ecites

o

ve

DNS

763 F.3d 1154, 1162-63 (9th Cir. 20XALJ “offered no basis” for conclusion medical opinions

were based more heavily on self-reports, wietter and evaluation digesed treating providers
“observations, diagnoses, and prescriptions, in additia . . self-reports.”) In addition, and

with Dr. Young, the ALJ properlyansidered the opinions of Pellarmjt gave greater weight t
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the opinions of acceptable medical source Dr. Gaffield. SSR 06-03p.

The ALJ also properly considet inconsistencies between the opinions of the two tre:
providers. Morgan 169 F.3d at 603. Plaifftsuggests the differenceseamore likely the resul
of two different practitioners whegee the patient differently, and that their agreement asto s
functional impairment preventing gainful employmenmore significant. Yet, this offers mere
a different interpretation of the evidence. Besmit is at least equally rational, the ALJ
alternative interpretation withstands scrutinzonpareAR 537-42 (limitationgo thirty minutes
of sitting and fifteen minutes standing at a titees than two hours total of standing/ walking, 4
about four hours total of sitting, providing ftive ability to reach eightours a day, and findin
no need to lie down/recline during the day)th AR 704-09 (limitations to fifteen minutes ¢
sitting and thirty minutes of standing attime, about two hours of sitting and four hours

standing/walking total, the neeal lie down about three hours aydand a limitation to reachin

ating
[

gvere

y

0.5 hours aday).) For this reason, and for¢hsons described above, the ALJ provided reasgning

germane to Pelland.

C. Dr.Jenniferdrwin

Dr. Jennifer Irwin examined plaintiff in Bu2013 and assigned a Global Assessmen
Functioning (GAF) score of 60 (A485), reflecting moderate sympte or moderate difficulty ir
social, occupational, or school functioning. Diagimoasnd Statistical Manuiaf Mental Disorders
34 (4th ed. 2000) (DSM-IV-TR). Dr. Irwin assessed plaintiff as able to perform simple

repetitive, as well as detailed and complex taa&sept instructions fromupervisors and interag

® The most recent version of the DSM does not include a GAF rating for assessment of
disorders. DSM-V at 16-17 (5th ed. 2013). While 85A continues to receive and consider GAF sc
from “acceptable medical sources” @sinion evidence, a GAF score cannot alone be used to “rais

t of

and

~—+

mental
Dres
e’ or

“lower” someone’s level of function, and, unless teasons behind the rating and the applicable time

period are clearly explained, it does not provide a reliable longitudinal picture of the claimant’'s
functioning for a disability analysis. Administrative Message 13066 (“AM-13066").
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with co-workers and the public, perform work aittes on a consistent b without special o
additional instruction, and mdain regular attendanceld() Dr. Irwin alsoopined plaintiff would
have difficulty completing a normal workdagnd workweek without interruption from
psychiatric condition and would have difficultgaing with the usual stress encountered in
workplace “at this time.” I¢.)

The ALJ assigned little weigho Dr. Irwin’s opinion. Shegreed plaintiff can perforn
simple tasks, but found the portion of the opiniogareing an inability tgersist, complete
normal workday, and deal withress not supported by the redor(AR 21-22.) The ALJ note
plaintiff did not follow through withmental health treatment “irehiting that she does not belie
she has need of this treatment.” (AR 22.) Rid considered plaintif§ ability to persist a
embroidery projects every day atodpersist to use the computer.

Plaintiff again suggests the absence of evdadeas to how long she engages in activit

However, as noted earlier in the decision, plitestified she occupidserself during the day b

sitting in her room, watching television, or dgiembroidery, and embroiders “[a]imost eve

day[.]” (AR 16-17, 49.) The ALJ reasonably consatkevidence of plaintiff's activities contrat

to the opinions of Dr. IrwinRolling 261 F.3d at 856.

a

the

-

<)

.

€s.

y

Plaintiff denies her failure to get regular med health treatment is determinative of the

impact of her mental problems$&eeVan Nguyen 100 F.3d at 1465 (“the fact that claimant m
be one of millions of people whodlhot seek treatment for a merdaorder until late in the day
was not a substantial basis upon which to de@hmyaician’s assessment inaccurate). She pq
to evidence showing she sought treatment inedaber 2014, her discharge a month later g
failing to appear for several appointmentsR(A10-24), treatment receid from a different

provider in March and Apri015 (AR 829-53), and her May 201%o0et of seeing a counselc
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(AR 905). As stated above, #&1L.J properly considers evidencesasiated with a claimant’
treatment, 20 C.F.R. 88 404.1529(c)(3), 418(8R3), SSR 96-7p and SSR 16-3p, includ
unexplained or inadequatelyxmained failure to seek ofollow through with treatment
Tommasetfi533 F.3d at 1039. In this case, the saméegxe cited to by plaintiff supports th
ALJ’s interpretation of the records showing plaintiff's failuré¢o follow through with menta
health treatment, and the decistoriscount Dr. Irwin’s opinions as to work completion and stt
tolerance. In fact, Dr. Irwin deemed plaintsfproblem treatable and the likelihood of recov
guarded, stating plaintiff's mood disorder is corogled by what appears to be a history of alcq
dependency, observing plaintiff waot taking an anti-depressaartd opining her condition coul
improve in the subsequent twelve monththwreatment and compliance. (AR 4853e¢ also
AR 24 (assigning great weighttize opinions of Drs. Brown andnderwood finding plaintiff ablg
to perform simple and some complex taskssige for two-hour interals in an eight-hou
workday, and adjust to small changes in hettine) and AR 16 (RFC limitation to performin

routine work with few changes over time).)

The ALJ, in sum, provided specific and legitimatasons in relation to Dr. Irwin. Plaintiff

does not demonstrate error in the consideration of trasother opinion evidence.

Lay Testimony

Lay witness testimony as to a claimant’s syomps or how an impainent affects ability
to work is competent evidence and canbetdisregarded without commen¥an Nguyen100
F.3d at 1467. The ALJ can reject the testimony of lay witnesses with germane r&asolen v.
Chater, 80 F.3d 1273, 1288-89 (9th Cir. 1996). The ALthis case declined to afford significal
weight to the testimony of Marklangan, plaintiff's former roommatgave little weight to the

testimony of Ken Monta, plaintif§ brother, and gave some weiththe testimony of friends Be
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Ham and Paul Handorff. (AR 20-21
Plaintiff does not identify erran the ALJ's assessment of the lay testimony. She t

issue with the ALJ’'s statementath“[flamily members and friendare not medically trained t

hkes

D

make exacting clinical observations[,]” and notes such testimony remains competent evidence.

(AR 20.) Yet, the ALJ did not discount lay testiny as a general matter. Nor did the ALJ erf

discussing evidence from “non-medical source$She accurately notefhctors appropriately

considered in the assessment of such evidembedm the nature and extent of the relations

whether the statements aensistent with other evidence, amy ather factors thaéend to supporf

or refute the evidence. (AR 20); SSR 06-3p.
The ALJ further provided reasons germane to ¢émclvitness. She rejected Mangan’s

testimony upon finding it inconsistent withe medical evidence of recortiewis v. Apfel236

in

—

pa

ay

F.3d 503, 511 (9th Cir. 2001) (“One reason for whan ALJ may discount lay testimony is that

it conflicts with medical evidence.”). She reaably construed the statement from plaintiff’s

brother to reflect signifant reliance on plaintiff's reports ghin, which the ALJ did not fully
accept, as well as minimal familiarity with plaintiff's limitations and functioning on a consi
basis. $eeAR 307 (describing “onef my visits with my sister[]'and stating: “At other [time]

had called her and she wasn’t doing good. She wagsiwa lot of pain.”).) The ALJ accurate
described the lay testimony from Ham and Haffdas failing to elaborate as to any speci

functional limitations (AR 355 (Hamoticed the decline iplaintiff's ability to maintain everyday

stent

y
.

c

normal activities, witnessed the pain she wimbugh with the loss of her employment, and

described how plaintiff became homeless, slemrd eventually lost her vehicle) and AR 3
(Handorff watched plaintiff become more and maelusive and withdramy her frustration with

her personal health issues, amer sinking into depression)and reasonably afforded tho
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statements only some weigheeMorgan 169 F.3d at 601 (physicianfeports did not show hoy
symptoms or characteristics translated into specific functional deficits precluding work act
Step Five

Plaintiff contends error at step fivgiven the inaccurate RFC and incomplete
hypothetical resulting from the ALJ’s improper i&jen of medical opinion evidence. Becau
the Court finds no error in the assessmenth&f medical evidence, the RFC, and/or
corresponding hypothetical to the VE, this restatihglaintiff's argument does not establish er
at step five.Stubbs-Danielson v. Astrug39 F.3d 1169, 1175-76 (9th Cir. 2008).

Plaintiff avers error in the ALJ’s misidentifiion of the Dictionary of Occupational Titlg
(DOT) number for one of the jobsadtified by the VE at hearing.SéeAR 25 (209.687-034
rather than 209.587-034).) However, the VE tdmd the proper DOT job number at heari
(AR 56) and this typogghical error in the AL¥ decision is harmless.

Plaintiff also points to a declaration froendifferent VE, submitted after the hearin
disagreeing with the VE's testimony at hearingameling the job of package sorter, and argu
the DOT description is outdated. (AR 392-93)is declaration does hdemonstrate error.

The ALJ bears the burden at step five tovite evidence demonstirag other work exists
in significant numbers a claimant can performegi her RFC and vocation@ctors. 20 C.F.R
88 404.1560(c)(2), 416.960(c)(2). “An ALmay take administrativeotice of any reliable jol

information, including information provided by a VEBayliss v. Barnhart427 F.3d 1211, 121

(9th Cir. 2005). “A VE's recognized expise provides the necessdoundation for his or hef

testimony.” Id. While VEs and sources other than B®T are authoritative, the DOT raiseg

rebuttable presumption &g job classification.Johnson v. Shalaj&0 F.3d 1428, 1435-36 (9th

Cir. 1995). See alsoSSR 00-4p (“[W]e rely primarilyon the DOT (including its companion
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publication, the [Selected Characteristics @écupations Defined ithe Revised DOT], for

information about the requirements of worktle national economy.”) An ALJ must inquire

to whether a VE’s testimony is msistent with the DOT and, there is a conflict, determing

whether the VE’s explanation for sualconflict is reasonable. SSR 00-Mmssachi v. Astrue
486 F.3d 1149, 1152-54 (9th Cir. 200”P)nto v. Massanari249 F.3d 840, 847 (9th Cir. 2001),

The ALJ here asked the VE to identify jopkintiff could perform and inquired int
consistency with the DOT. (AR 54-64.) The \fifovided testimony as to jobs and nof
consideration of the DOT, job observations, aadrees used to identify numbers of availa

jobs. The ALJ complied with his obligation to confirm consistency with the DOT,

appropriately relied on the VE’s testimony. aidliff's VE declaratim does not undercut the

substantial evidence support for the ALJ's decision. Plaintiff's VE, unlike the SSA, dog
accept the DOT as a reliable source of informaéierto current jobs and, at best, providesg
alternative opinion regarding the package sojtér and employer hiring preferences. T
alternative opinion does not suffice to demaatstthe unreliability of the VE’s testimony.

CONCLUSION

For the reasons set forth above, this matter is AFFIRMED.

Mhaed o vte—

Mary Alice Theiler
United States Magistrate Judge

DATED this 29th day of August, 2017.
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