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UNITED STATES DISTRICTCOURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

DOROTHY |. SHAWL,

e CASE NO.3:17CV-05058DbWC
Plaintiff,
ORDER REVERSING AND

V. REMANDING DEFENDANT'S

, DECISION TO DENY BENEFITS
NANCY A. BERRYHILL, Acting

Commissioner of Social Securjty

Defendant.

Plaintiff Dorothy I. Shawl filed this action, pursuant to 42 U.S.C. 8§ 405(Q), for judici

review of Defendant’s denial of Plaintiff's applications $mpplemental security income (“SS

Doc. 15

and disability insurance benefits (“DIB'Rursuant to 28 U.S.C. § 636(c), Federal Rule of Qivil

Procedure 73 and Local Rule MJR 13, the parties have consented to have this maitey h
the undersigned Magistrate $yedSee Dkt. 5.

After considering the record, the Court concludes the Administrative Law {JdgFE)
erred when she failed to properly consider the medical opinion evidence of phg/§icsa J.

Dalton, M.D. and Paul Seville, M.[Mad the ALJproperly considered the opinions of these t
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doctors, the residual functional capagitgFC”) may have included additional limitations. Thg
ALJ’s error is therefore not harmless, and this matter is reversed aaddednpursuant to
sentence four of 42 U.S.C. 8§ 405(g) to the Acting Commissioner of Social Security
(“Commissioner”) for further proceedings consistent with this Order.

FACTUAL AND PROCEDURAL HISTORY

OnMay 21, 2013 Plaintiff filed applicatios for DIB and SSlalleging disability as of
February 13, 2013%ee Dkt. 10, Administrative Record (“AR”) 19rhe application was denied
upon initial administrative review and on reconsiderat#r AR 19. A hearing was held befol
ALJ Cynthia D. Rosa on February 3, 2088 AR 36-60. In a decision datdday 21, 2015,the
ALJ determinedPlaintiff to be not disabledee AR 19-29 Plaintiff's request for review of the
ALJ’s decision was denied by the Appeals Council, makiegALJ’sdecision the final decisio
of the CommissionefSee AR 1-6; 20 C.F.R. § 404.981, § 416.1481.

In Paintiff's Opening Brief,Plaintiff maintains the ALJ erred: (1) evaluating the
medical evidencg2) discounting Plaintiff's credibility(3) rejecting lay witness evidence; (4)
assessing PlaintiffRFC, (5) finding Plaintiff could perform her past relevant work; and (6
finding Plaintiff could perform other jobs existing in significant numbers in themal
economy. Dkt. 12, pp. 1-2.

STANDARD OF REVIEW

Pursuant to 42 U.S.C. § 405(g), this Court may set dsel€ommissioné& denial of
social security benefits if the ALsJfindings are based on legal error or not supported by
substantial evidence in the record as a wigdglissv. Barnhart, 427 F.3d 1211, 1214 n.1 (9t}

Cir. 2005) ¢iting Tidwell v. Apfel, 161 F.3d 599, 601 (9th Cir. 1999)).

A\1”4

e
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DISCUSSION
l. Whether the AL J incorrectly interpreted the medical evidence.

The ALJ must provide “clear and convincing” reasons for rejecting the uncotécadic
opinion of either a treating or examining physiciaester v. Chater, 81 F.3d 821, 830 (9th Cir.
1996) €iting Embrey v. Bowen, 849 F.2d 418, 422 (9th Cir. 198®)tzer v. Qullivan, 908 F.2d
502, 506 (9th Cir. 1990)). When a treating or examining physician’s opinion is contradicte
opinion can be reged “for specific and legitimate reasons that are supported by substanti
evidence in the recordlester, 81 F.3d at 830-3Xkiting Andrewsv. Shalala, 53 F.3d 1035,
1043 (9th Cir. 1995Murray v. Heckler, 722 F.2d 499, 502 (9th Cir. 1983)). The ALJ can
accomplish this by “setting out a detailed and thorough summary of the facts amnctiognfl
clinical evidence, stating his interpretation thereof, and making findiRgddick v. Chater, 157
F.3d 715, 725 (9th Cir. 19983i{ing Magallanes v. Bowen, 881 F.2d 747, 751 (9th Cir. 1989))

The ALJ “may reject the opinion of a n@xamining physician by reference to specifi
evidence in the medical recordusa v. Callahan, 143 F.3d 1240, 1244 (9th Cir. 1998itihg
Gomez v. Chater, 74 F.3d 967, 972 (9th Cir. 19968ndrews, 53 F.3d at 1041). However, all
the determinative findings by the ALJ must be supported by substantial eviSemBayliss,
427 F.3dat 1214 n.1 ¢iting Tidwell, 161 F.3cat 601);see also Magallanes, 881 F.2dat 750
(“Substantial evidence” is more than a scintilla, less than a preponderancesact ‘ielevant
evidence as a reasonable mind might accept as adequate to support a conclusion”).

A. Dr. J.Dalton, M.D.

Plaintiff alleges the ALJ failed to providegally sufficient reasons for giving little
weight to the July 15, 2013 opinion of Dr. Dalt&@ee Dkt. 12, 6-8 After reviewing Plaintiff’s

medical records, Dr. Dalton found Plaintiff cannot perform even sedentary SeerkR 523.

d, the

al

—
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Dr. Dalton also foundPlaintiff (1) has marked postural limitation®) is markedly limited in her
ability to perform activities within a schedule, maintain regular atteredand be punasl
within customary toleranceand(3) is markedly limited in her ability to performoutine tasks
without undue supervisiodR 523.
In considering Dr. Dalton’s opinion, the ALJ stated, in full:
Little weight is given to the July 15, 2013 review of medical evidence from
Washington Department of Social and Health Services (DSHS) physician
Dalton, MD. Dr. Dalton’s opinion that the claimant is unable to perform even
sedentary exertional activity, and has marked postural restrictions tiadioted

by more recent medical treatment notes showing the claimant able to shop all day
and perform household chores for hours at a time.

AR 26-27 (internal citations omitted).

The ALJ’s sole reason for giving little weight to Dr. Dalton’s opinon is becéugse t
opinion is contradicted by Plaitniff’'s daily activities as noted in more receitrtemtnotes. AR
26-27.The ALJ however, does not adequately explain how Dr. Dalton’s opisicontradicted
by more recent medical treatment nof&id.; see also Embrey, 849 F.2dat421-22 (it is
incumbent on théLJ to provide detailedeasonedand legitimate rationales for disregarding
the physiciansfindings[;]” conclusory reasons do “not achieve the level of specificity” requ
to justify an ALJ’s rejection of an opinion). The ALJ does not explain what part ddon’s
opinion is incasistent with which reported daily activity, or in what way they are instans.
See AR 26-27. For example, the ALJ does not explain Raintiff’'s reportedshopping activity
contradictDr. Dalton’s finding of Plaintiff'sinability to perform even sedéary work.See AR
26-27, 523. Without an explanation regarding how portions of Dr. Dalton’s o@ngon
inconsistent with Plaintiff's daily activitie®corded in more recent medical treatment nobes
Court is unable to assess the ALJ’s decision tgasise opinionlittle weight. Thus, this

decision by the ALJ is conclusor§ee Embrey, 849 F.2dat 421-22.Therefore the Court finds
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the notednconsistencies amot a valid reason for discounting Dr. Dalton’s opiniSee Brown-
Hunter v. Colvin, 806 F.3d 487, 492 (9th Cir. 2015) (“the agency [must] set forth the reaso
behind its decisions in a way that allows for meaningful review”

Even if the ALJ had been clear abbwotv part of Dr. Dalton’s medical opinion was
inconsistent withmore recat medical treatment notefie ALJ did not addresd| relevant
aspects of the reliedpon recordsSee AR 26-27. The recordmdicatePlaintiff’s daily activities
particularly shopping and househaldoreswereperformed in a limited fashion and caused
additional painSee AR 961, 988, 1008, 101%ee also Hutchinson v. Colvin, 2016 WL 6871887
*4 (W.D. Wash., Nov. 22, 2016, J. Creatura) (noting the ALJ’s treatment of the evidence ¢
record suggested improper “chepigking” to support the ALJ’s decimn “while failing to
address aspects of the record supporting a finding of severe limitatibles’gs v. Shalala, 49
F.3d 562, 5771 (9th Cir. 1995jan ALJ “may not rejecsignificant probatie evidence

without explanation”)

As to household chores, on December 15, 2PBIaintiff reported she “did a few chores

that afternoon.” AR 961. As to shopping, on September 16, Z04utiff reported “walk[ing]

all through Walmart and the grocery store.” AR 1008. On October 10, 2014, Plaintifexepor

“she hadbeen shopping, leaning on cart, all day,” and on December 15, R@imtiff reported

she had been “xmas shopping on Friday.” AR 961, 988. However, after the Christmas sh
Plaintiff reported “more back pain and pain all over.” AR 961. On the day she reportechgh
by way of leaning on a cart, she presented with “still pretty severe” updepaisc AR 988. Or
the day she reported walking through Walmart and the grocery store, she prastimtehronic
back paifi and a‘new pain in her upper/mid back.” AR 1008. She also stated she had don

“more walking than normal.ld. On three of these four clinical visits, themary medical

ning

pf

b

bpping,

pppi

11°]
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reason was back paifiee AR 988, 1008, 1017. On all four visits she reported extensively o
back painSee AR 961, 988, 1008, 1017.

The Court also notebe ALJerred in not providing any rationale for rejecting Dr.
Dalton’s finding of marked noexertionallimitations regarding her ability t(1) perform
activities within a schedul€?2) maintain regulaattendance and be punat within customary
tolerancesand(3) in her ability toperform routine tasks without undue supervistese AR 26-
27;seealso Dkt. 12, p.7 The ALJ “need not discuss all evidence presentéichcent ex rel.
Vincent v. Heckler, 739 F.3d 1393, 1394-95 (9th Cir. 1984). However, the ‘Alaly not reject
‘significant probative evidence’ without explanatioflores 49 F.3dat570-71 (9th Cir. 1995)
(quoting Vincent, 739 F.2d at 1395). The “ALJ’s written decision must state reasons for
disregarding [such] evidenceFlores, 49 F.3d at 571.

The ALJ did discuss some of Dr. Dalton’s findings, as explained above, but failed 1
discuss the marked naxertional limitations in her ability to perform work activiti€&se AR
26-27;see also discussiorsupra. Dr. Dalton’s opinion as to Plaintiff's nogxertionallimitations
in her ability to perform work activities is related to her ability to be egga, and this evideng
is therefore significant and probative. The ALJ gave little weight to DroBalbpinion,
selectively reading the doctor’s notes onlgtmcludePlaintiff is “able to shop all day, and
perform household chores for hours at a time.” AR 2i& ALJ did not, however, discuss
plaintiff's markednon-exertional limitationsopined by Dr. Daltorregarding her ability t¢1)
perform activities within a schedul@) maintain regular attendance and be pualctvithin
customary toleranceand(3) in her ability toperform routine tasks without undue supervisio
See AR 23-27. Furthe, the ALJ did not include tiseopined limitations in the RFCGee AR

23.Becausdhe ALJ’s decision is silerds toDr. Dalton’s opiniorregardingnon-exertional

=]

(o]

e
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functional limitations, the Court cannot determine if the ALJ properly coresidée opined
limitations or simply ignored the evidencee AR 23-27.

In conclusion, the ALJ failed to clearly articulate her reasons for giviteg Wetight to

Dr. Dalton’sJuly 2013 opiniorand also failed to discuss significant probative evidence. K

these reasons, the ALJ did not provide specific, legitimate reasons supported agtsalbst
evidence for giving little weight to Dr. DaltonJily 2013 opinion. Accordingly, the ALJ
erred.

“[H]armless error principles apply in the Social Security contéblina v. Astrue, 674
F.3d 1104, 1115 (9th Cir. 2012). An error is harmless, however, only if it israpudicial to the
claimant or “inconsequential” to the ALJ’s “ultimate nondisability determinatiSidit v.
Commissioner, Social Security Admin., 454 F.3d 1050, 1055 (9th Cir. 20089¢ Molina, 674
F.3d at 1115The determination as to whether an error is harmless requires ssjxEastc
application of judgment” by the reviewing court, based on an examination of the resaed m
“without regard to errors’ that do not affect the parties’ ‘substantiatsifjiVolina, 674 F.3d a
1118-19 Quoting Shinseki v. Sanders, 556 U.S. 396, 407 (209

Had the ALJ properly caidered Dr. Dalton’s opinion, she may have included non-
exertionallimitations in the RFC and in the hypothetical questions posed to the vocational
(“VE”), Steve Duchesne. For example, Dr. Dalton opined Plaistiiarkedly limited in her
ability to (1) perform activities within a schedul@) maintain regular attendance and be
puncual within customary tolerancesnd(3) in her ability toperform routine tasks without
undue supervision. AR 523. The RFC did not contain anyexentdonallimitations. See AR 23.

If the non-exertionallimitations were included in the RFC and hypothetical questions, the
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ultimate disability determination may change. Therefore, the ALJ’s ernmt isarmless and
requires reversal.

B. Dr. Paul Z.Seville M.D.

Plaintiff contends the ALJ erred when she failed to properly consider Dr. Sgville’
opinion regarding Plaintiff's maximum standing and walking capaSéyDkt. 12, p. 5.
Defendant asserthe ALJ incorporated Dr. Seville’s opined standing and walkingdionsin
the RFC Dkt. 13, pp. 6-7.

On September 27, 201Br. Seville examined Plaintiind reviewed her medical recor
AR 593-97. He opined, in relevant pdhat Plaitniff's “maximumstanding and walking
capacity idimited toless thartwo hous.” AR 596. The ALJ assigned some weight overall to
Dr. Seville’sopinion AR 26. The ALJ did not, however, discuss Dr. Seville’s opiriat
Platiniff's ability to stand and walk was limited to less than two hé@=® AR 26. Further, in
the RFC, the ALJ included a limitation that Plaitruéin “stand up to 2-hours, and walk up to
hours;” rather than stand and walk Fess than two hours. AR 23.

Because the ALJ did ndiscus<Dr. Sevillés opinionregarding Plaintiff's stnding and
walking limitationsand the limitations in the RFC do not mirror Dr. Seville’s findirige Court

cannot determine if the ALJ properly considered Dr. Seville’s opinion regardaiff’s

standing and walking limitations or simply ignored #&wdence.On remand, the ALJ must re

assess Dr. Seville’s opinion and state with specificity her findings regasfjarding Dr.

Seville’s standing and walking limitatien

! The ALJ found Dr. Seville’s opinion that Plaintiff should not climin cacasionally stoop, kneel and
crouch, and would have no limitations on sitting was “consistehttivé evidence as a whole.” AR 26. The ALJ
determined Dr. Seville’s finding regardifjaintiff's maximum lift and carry ability to be excessive “in liglthe
claimant’s spinal impairments and symptomatic back pain.” AR 2@ @ating Dr. Seville’s opinion that Plaintiff

s

14

could lift and carry up to 50 pounds occasionally and 25 pouadeédntlyis excessive).
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. Whether the ALJ provided sufficient reasonsfor discrediting lay witness and
Plaintiff testimony.

Plaintiff contends the ALJ failed to give clear and convincing reasons fatingje

Plaintiff's testimony abouber symptoms and limitationsnd failed to provide germane reasgns

for discounting the lay witness testimomkt. 12, pp. 8-14. The Court concludes the ALJ

committed harmful error in assessing the medical opinion evid8eesupra Section | Because

the ALJ’s reconsideration of the medical opinion evidence may inmgaassessment of

Plaintiff's subjective testimongnd lgy witness testimony, the ALJ must reconsider it on rem|
1. Whether the ALJ erred in finding the Plaintiff not disabled at Steps 4 and 5.

Plaintiff also maintains the ALJ erred bpding Plaintiff can perform hgyast relevant
work, and other work existing in significant number in the national econassych work is
defined in the Dictionary of Occupational Titles (“DQTDkt. 12, pp. 3-4Specifically, Plaintiff
contends the ALJ committed harmful error because a hypothetical question withXkeR&C
finding was not offered to théE. 2 Seeid.

Regardless of whether the ALJ erred at S#pnd 5 the ALJ committed harmful error
when $iedid not properly consider the medical evidert&e supra Section | As the ALJ must
re-assess Plaintiff R FC on remand, she must also re-evaluate the findings at Steps 4 and
determine if Plaintiff can perform her past relevant workf there are jobs existing in
significant numbers in the national economy Plaintiff can perform in light akthesessed

RFC.See Watson v. Astrue, 2010 WL 4269545, *5 (C.D. Cal. Oct. 22, 2010) (finding the ALJ

and.

5to

I’'s

RFC determination and hypothetical questions posed to the VE defective when the ALJ did not

properly consider a doctor’s findings).

2The hypothetical question posed to YHe is inconsistent with the RFC. The RFC states Plaintiff can
less tharl0 pounds frequently; however, the hypothetical posed to the VE states Plaintiffitt and carry 10

ift

pounds frequently. On remand, any hypothetical question posed to a VE shoatdimei RFC See AR 23, 56.
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V.  Whether the case should beremanded for an award of benefits.

Plaintiff argues this matter should be remanded waithirection to award benefitSee
Dkt. 12, p.15. The Court may remand a case “either for additional evidence and findings (
award benefits.Smolen v. Chater, 80 F.3d 1273, 1292 (9th Cir. 1996). Generally, when the
Court reverses an ALJ’s decision, “the proper course, except in rare circoesstarto remand
to the agency for additional investigation or explanati@etiecke v. Barnhart, 379 F.3d 587,
595 (9th Cir. 2004citations omitted)However, the Ninth Circuit created a “test for
determining when evidence should be credited and an immediate award of bereefiesi{]”
Harmanv. Apfel, 211 F.3d 1172, 1178 (9th Cir. 2008pecifically, benefits should be awardsg
where:

(1) the ALJ has failed to provide legally sufficient reasons for rejecting |

claimant’s] evidence, (2) there are no outstanding issues that must be resolveq

before a determination of disability can be made, and (3) it is clear frem t

recordthat the ALJ would be required to find the claimant disabled were such

evidence credited.
Smolen, 80 F.3d 1273 at 129R®4cCartey v. Massanari, 298 F.3d 1072, 1076-77 (9th Cir. 2002

The Court has determined the ALJ must re-evaluate the medical opinions of Dos. [
and SevillePlaintiff's testimony lay witness testimony, and pose a hypothetical question tg
testifying VE that accurately reflects Plaintiff's RFTherefore pecaus®utstanding issues mu

be resolvedremand fofurther administrave proceedings is appropriate

CONCLUSION

Dr to

d

).
Dalt
the

St

Based on the foregoing reasons, the Court hereby finds the ALJ improperly concluded

Plaintiff was not disabled. Accordingly, Defendant’s decision to deny bersfigarsedand
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this matter isemandedor further administrative proceedings in accordance with the finding

contained herein.

Datedthis 22nd day of September, 2017.
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o (s

David W. Christel
United States Magistrate Judge
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