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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

10 RYAN S. COPE

L CASE NO.3:17-CV-05084DWC
11 Plaintiff,
ORDERREVERSING AND

12 V. REMANDING DEFENDANT'S

: DECISION TO DENY BENEFITS
13 NANCY A BERRYHILL, Acting

Commissioner of Social Security,

14
Defendant
15
16 Plaintiff Ryan S. Cope filed this action, pursuant to 42 U.S.C. § 405(qg), for judicial

17 review of Defendant’s denial of Plaintiff's applications for supplementalrgg income (“SSI”)
18 and disability insurance benefits (“DIB'Rursuant to 28 U.S.C. § 636(c), Federal Rule of Qivil
19 Procedure 73 and Local Rule MJR 13, the parties have consented to have this maitey hear
20 the undersigned Magistrate Jud§eeDkt. 6.

21 After considering the record, the Court concludes the Administrative Law {JdgF¥)
29 erredin his treatment of Plaintiff's testimony and the lay witness testimidag the ALJ

23 properly considered this evidendtke residual functional capacity (“RFC”) may have includgd

24 additional limitations. The ALJ’s error is therefore not harmless, and this matteeised and
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remanded pursuant to sentence four of 42 U.S.C. § 405(g) to the Acting Commissioner o
Security (“Commissioner”) for further proceedings consistent with this Orde

FACTUAL AND PROCEDURAL HISTORY

OnOctober 11, 201, laintiff filed an application for DIEand SSI1SeeDkt. 9,
Administratve Record (“AR”) 23 The application was denied uporti@i administrative review
and on reconsideratioBeeAR 23 ALJ James W. Sherry held a hearing on June 9,. 2ZR5
42-69. At the hearing, Plaintiff amended his alledesability onset date to June 1, 2013. AR 4
In a decision datedugust 28, 2015, the ALJ determined Plaintiff to be not disabled. AR 23
Plaintiff's request for review of the ALJ’s decision was denied by thgeals Council, making
the ALJ’s decision the final decision of the CommissioSeeAR 1-4; 20 C.F.R. § 404.981, §
416.1481.

In Plaintiff's Opening Brief, Plaintiff maintains the ALJ erred: (1) by failtogexplain
why Plaintiff's combination of impairments did not meet or medijoadjual Listing 11.09(2) in
his treatment of the medical eviden€®) by not givingclear and anvincing reasons for finding
Plaintiff's subjective symptom testimony not fully supported; (4) by failongrovide germane
reasons to reject lay witness testimony; and (5) by making an RFC detBomiand Step Four|
findings that were not supported by substantial evidence. Dkt. 13, pp. 2-18.

STANDARD OF REVIEW

Pursuant to 42 U.S.C. § 405(g), this Court may set aside the Commissioner’s deni
social security benefits if the ALJ’s findings are based on legal erratsupported by
substantial evidece in the record as a whokayliss v. Barnhart427 F.3d 1211, 1214 n.1 (th

Cir. 2005) (citingTidwell v. Apfel 161 F.3d 599, 601 (9th Cir. 1999)).

[ Social
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DISCUSSION

Whether the ALJ properly determined Plaintiff's combination of
impairments did not meet or equal Listing 11.09.

Plaintiff argues the ALJ improperly concluded Plaintiff's multiple sclerosisidt meet
or medically equal Listind1.09(A) or 11.09(C). Dkt, 13, pp. 7, 17.

At Step Three of the sequential evaluation process, the ALJ considers whether on
more of the claimant’s impairments meets or equals an impairment listed in Appendix 1 t(
Subpart P of the regulations. 20 C.F.R. § 404.1520(a)(4)(iii). Each Listing sets forth the
“symptoms, signs, and laboratory findings” which must be established in ordecl&mant’s
impairment to meet the Listingackett v. Apfel180 F.3d 1094, 1099 (9th Cir. 1998ijtation
omitted). If a claimant meets or equals a Listing, the claimant is consideatdedisvithout
further inquiry.See20 C.F.R. § 416.920(d).

The burden of proof is on the claimant to establish thatéets or equals any of the
impairments in the ListingSee Tacke 180 F.3d at 1098. “A generalized assertion of
functional problems,” however, “is not enough to bksh disability at step threeld. at 1100
(citing 20 C.F.R. 8§ 404.1526). A mental or physical impairment “must result from acatpmi
physiological, or psychological abnormalities which can be shown by medacakyptable
clinical and laboratory diagmstic techniques.” 20 C.F.R. § 404.1508 (effective througihcki
26, 2017). It must be established by medical evidence “consisting of signs, sympidms, a
laboratory findings.’ld.; see als&ocial Security Ruling (“SSR”) 98p, 1996 WL 374184, at *
(1996 (a Step Three determination must be made on basis of medical factors alone). An

impairment meets a listed impairment “only when it manifests the specific findingsheéesicr

the set of medical criteria for that listed impairment.” SSR831983 WL 31248, at *2 (1983).

The ALJ “is not required to discuss the combined effects of a claimant’s imgg@s or compair

No
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them to any listing in an equivalency determination, unless the claimant presdatsevn an
effort to establish equivalenceBurch v. Barnhart400 F.3d 676, 683 (9th Cir. 2005).

Listing 11.09 stateghata claimant’s multiple sclerosis impairmeneets or equals the
listing when a claimant has:

A. Disorganization of motor function as described in 11.04B; or

B. Visual or mentaimpairment as described under the criteria in 2.02, 2.03, 2.04,
or 12.02; or

C. Significant, reproducible fatigue of motor function with substantial hausc
weakness on repetitive activity, demonstrated on physical examinatsoiftjmg

from neurological dysfunction in areas of the central nervous system known to be
pathologically involved by the multiple sclerosis process.

20 C.F.R., Part 404, Subpt. P, App. 1, 8 11.09 (effective Aug. 12, 2015 — May 23, 2016).

Plaintiff specifically asserts the medicai@ance shows his symptoms anditiations
meet or equal Listind1.09(A) or 11.09(C). Dkt. 13, pp. 7, 17. In order to meet Listing 11.0
the following criteria must be met or medically equaled:

Persistent disorganization of motor function in the forfnmparesis or paralysis,
tremor or other involuntary movements, ataxia and sensory disturbances (any of
all of which may be due to cerebral, cerebellar, brain stem, spinal cord, or
peripheral nerve dysfunction) which occur singly or in various combinations,
frequently provides the sole or partial basis for decision in cases of ogiuadl
impairment. The assessment of impairment depends on the degree of interferenc
with locomotion and/or interference with the use of fingers, hands, and arms.

20 C.F.R., Part 404, Subpt. P, App. 1, 8 11.04(B) (effective Aug. 12, 2015 — May 23, 2016

(citing 8 11.00(C)).
Listing 11.09(C) “deals with motor abnormalities which occur on activity.at 8
11.00(E). Further, Listing 11.09(C):

is dependent upon (1) documenting a diagnosis of multiple sclerosis, (2) obtaining
a description of fatigue considered to be characteristic of multiple sclearsl

1 Although this Listing was amended after the ALJ's decision, Plairtiftedes the applicable Listing is
the text as it was in effect at the time of the ALJ’s decision. Dkt. 13, p.1B (citing81 FR 4304801, 4306 n.6
(2016)). As such, the Court cites and applies Listing 11.09 as invedfect at the time of the ALJ’s decision.

D(A),

4
p—
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(3) obtaining evidence that the system has actually become fatigued. The
evaluation of te magnitude of the impairment must consider the degree of
exercise and the severity of the resulting muscle weakness.

Id. at 8§ 11.00(E).
At Step Two, the ALJ found Plaintiff's multiple sclerosis was a severe impairiBnt.
25. At Step Three, the ALJ determined Plaintiff “does not have an impairment or coorbfati
impairments that meets or medically equals the severity of one of the listed impair@Bnts
27. In relevant part, the ALJ found:
The undersignedhas consideredall of the claimant’'simpairmentsindividually
andin combination butanfind no evidencethatthe combinectlinical findings
from suchimpairments reach the level of severity contemplated in the listings . . .
[Plaintiff's] multiple sclerosis does not meet or equatiig 11.09, Multiple
Sclerosis, because the record does not demonstrate findings of: A
Disorganization of motion function; B. Visual or mental impairment; or C.
Significant, reproducible fatigue of motor function with substantial muscle
weakness on repétie activity, demonstrated on physical examination, resulting

from neurological dysfunction in areas of the central nervous system known to be
pathologically involved by multiple sclerosis process.

AR 27-28 (emphasis added).
Plaintiff maintains théALJ erred byfailing to adequately explain whiplaintiff's

combination of impairments “did not meet or medically equal Listing 11.09(A) or 11.09(C)

Dkt. 13, p. 17 (emphasis added). Yet throughout his decision, the ALJ discussed and summarized

the objective medical evidencas itwasrelevant to Listing 11.09, including discussions of
diagnostic imaging of Plaintiff's spine and brain, right-sided numbness, arehdedo light
touch in his upper and loweght-sideextremities SeeAR 29-31. The ALJ also noted multiple]
physical examinationis which Plaintiffhad “normal”’muscle testand motor strengtisee, e.g.
AR 2931 (despite righsided numbness, “all muscle tests and reflexes were rigrmatmal

strength in the upper and lower extremitiégd]ther 2014 medical evidence of records show

U7
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theclaimant’'sphysical examinations were within normal limits . . . despite significant numi
of lesions”). Thus, contrary to Plaintiff's argument, the ALJ adequately “diedusnd evaluate
evidence supgrting his conclusion” that Plaintiff's impairments did not meet Listing 115@@.
Lewis v. Apfel236 F.3d 503, 513 (9th Cir. 2001) (to satisfy Step three, an ALJ must “discU
and evaluate the evidence that supports [his] conclusion,” though he need not do so undé
particular heading)As such, the ALJ did not err at Step Three.

Il. Whether the ALJ properly weighed the medical opinion evidence.

Plaintiff assertshe ALJerred in his assessment of the medical opinion evidence. Dk

pp. 2-8. In partular, Plaintiff argues the ALJ errdtl) in his assessment of the medical opini
evidence as a whol€?) because his decision was not based on substantial evidence in ligh
new evidenceand @) by giving great weight to neexamining physician, DElizabeth St.
Louis, M.D.Id.

The ALJ must provide “clear and convincing” reasons for rejecting the uncotgcdic
opinion of either a treating or examining physicibaester v. Chater81 F.3d 821, 830 (9th Cir.
1996) (citingPitzer v. Sullivan908 F.2d 502, 506 (9th Cir. 199@mbrey v. Bower849 F.2d
418, 422 (9th Cir. 1988)). When a treating or examining physician’s opinion is contradicte
opinion can be rejected “for specific and legitimate reasons that are sapppgebstantial
evidence in the record’ester 81 F.3d at 83@1 (citingAndrews v. Shalalé3 F.3d 1035,
1043 (9th Cir. 1995Murray v. Heckley 722 F.2d 499, 502 (9th Cir. 1983)). The ALJ can
accomplish this by “setting out a detailed and thorough summary of the facts amnctiognfl
clinical evidence, stating his interpretation thereof, and making findiRggltlick v. Chaterl57

F.3d 715, 725 (9th Cir. 1998) (citildagallanes v. Bower881 F.2d 747, 751 (9th Cir. 1989))

ers
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1. Medical Evidence as a Whole

Plaintiff mantains the ALJ erreth histreatment of the medicalvidenceas a whole.
Dkt. 13, pp. 3-8.

The ALJ “need not discuss all evidence presentéohtent ex rel. Vincent v. Heckler
739 F.3d 1393, 13985 (9th Cir. 1984). However, the ALJ “may not rejecgfsficant
probative evidence’ without explanatiorklores v. Shalala49 F.3d 562, 57471 (9th Cir.
1995) (quotingvincent 739 F.2d at 1395). The “ALJ’s written decision must state reason
disregarding [such] evidencdd. at 571.

In his Openingrief, Plaintiff detailed the medical evidence from Dr. James B. Lee,
M.D., Dr. Keiko K. Howard, D.O., Dr. Alma Deleon Glamzi, M.D., Dr. Joseph W. Regimb3
M.D., as well as evidence froMs. Stephanie Berger, P.T. Dkt. 13, pp8.3Plaintiff thereafter
assertedhe ALJ erred in his treatment of tl@sidence because“shows [Plainitff] has multiple
sclerosis, and it also supports his testimony about the symptoms he has been@rpeas a
result of this impairment.ld. p. 6.Yetthe ALJ found Plaintiff's multiple sclerosis was a seve
impairment at Step Tw&eeAR 25. Moreover, Plaintifé argument that this medical evidenc
supports Plaintiff's subjective symptom testimony is its own distinct argument, wieicbotlrt
addressem Section Il ofthis Order.

Notably, despite hidetailed summary of this evidence, Plaintiff failed to allege the A
erredin his treatment obrs. Lee, Howard, Glamzi, Regimbal, or NBerger SeeDkt. 13, pp.at
3-8.By failing to explain how the ALJ erred with regard to each particular opiRilamtiff
failed to showhow the ALJ’s allegednistreatment of this evideneeasconsequential to the
RFC and the ultimate disability determinatidimerefore becaus®laintiff failed to explain

how the ALJ erred with respect to each particular opinion, the Court declines tderons

5 for

1l

1%
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whether the ALJ errecegardingDrs. Lee, HowardGlamzi, Regimbalor Ms. Berger? See
Carmickle v. Comm’r of Soc. Sec. Adm&83 F.3d 1155, 1161 n.2 (9th Cir. 2007) (citation gnd
internal quotation omitted) (the court will not “ordinarily will not consider matterappeal tha
are not specifically and distinctly argued in an appellant’s opening rse alsd_udwig v.

Astrue 681 F.3d 1047, 1054 (9th Cir. 2012) (“The burden is on the party claiming error to
demonstrate not only the error, but also that it affected his ‘substantitsl. ¥igh

2. New Evidence Presented to Appeals Council

Plaintiff nextcontendshe ALJs decision was not based on substantialavee in light
of new evidence thatas submitted to the Appeals Council. Dkt. 13, pp. 6-7.

When the Appeals Council considers new evidence in denying review of the ALJ’s
decision, “the new evidence is part of the administrative recBréwes v. Comm'of Soc. Sec.

Admin, 682 F.3d 1157, 1159-60, 1162-63 (9th Cir. 2012). The district court must thereforg

\1%

consider this new evidence wheaetermining whether the Commissioner’s decision ipstpd
by substantial eviden@nd free of legal errotd.; see #so Taylor v. Comm’r of Soc. Sec.
Admin, 659 F.3d 1228, 1232 (9th Cir. 2011).

In addition harmless error principles apply in the Social Security corténitna v.
Astrue 674 F.3d 1104, 1115 (9th Cir. 2012). An error is harmless if it is not prejudicial to the
claimant or “inconsequential” to the ALJ’s “ultimate nondisability determinatiStotit v.
Comm’r of Soc. Se&dmin, 454 F.3d 1050, 1055 (9th Cir. 2006¢e Molina674 F.3d at 1115.
The determination as to whether an error is harmless re@uicasespecific application of

judgment” by the reviewing court, based on an examination of the record made “webatd

2 Theonly physiciarthatPlaintiff specifcally argued the ALJ treated improperly was Dr. St. Louis. Dk{.
13, pp. #8. The Courtherefore considers the ALJ’s treatment of Dr. St. Louis in thieQlmklow.
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to errors’ that do not affect the parties’ ‘substantial rightddlina, 674 F.3d at 1118-1119
(quotingShinseki v. Sander§56 U.S. 396, 407 (2009) (quoting 28 U.S.C. § 2111)).

The ALJ held the hearing on June 9, 2015. AR 42-69. On June 10, 2015, Plaintiff |
MRI of his cervical spine and thoracic spine. AR 683R88intiff submitted thé/RI results
Appeals Counciltherebymakingthe resultgpart of the administrative recorfieeAR 2, 5;
Brewes 682 F.3d at 1159-60.

Plaintiff maintains, citindBrewes this new evidence shows he “is more limited than K
was found to be by the ALJ” and thus, “the ALJ’s decision is not supported by substantial
evidence.” Dkt. 13, pp. 6-Despite Plaintiff's assertigithis new evidenceontained “normal”
results.See e.g, AR 686-87 €ervical spine alignment normédho gross abnormalities” in
paraspinal soft tissuggormal” disc heights ash signals in cervical spin#joracic spinal
alignment normal)Furthermoreany abnormaresults were similar tMRI resultsfrom October
2014that were already in the administrative rec@eeid. (T2 hyperintense lesions were
“similar to prior” MRI from October 2014; “no new cord lesions” compared to previous MR
mid thoracic disaegeneratiofisimilar to prior” MRI).

Accordindy, because this new evidence contained no new results, this evidence w
inconsequential to the ultimate disability determinaioddoes not require revers&lee
Molina, 674 F.3d at 1115.

3. Dr. St. Louis

Plaintiff maintainshe ALJ erred in giving great weight to the opinion of ee@mining
physician, Dr. St. Louis. Dkt. 13, pp. 7-8.

A non-examining physician’s opinion may constitute substantial evidence when it i

consistent with other independent evidence in the reGomhpetyan v. Halte242 F.3d 1144,

nad an

e
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1149 (9th Cir. 2001). As such, an ALJ generally does not err in giving great weight to a n(
examining physician when the physician’s opinion is consistent with the r&mdvitchell v.
Colvin, 642 Fed.Appx. 731, 732 (9th Cir. 2016). By contrast, aex@mining physician’s
opinion should not be given great weight when her opinion conflicts with other evidence ii
record.See, e.gWedge v. Astryé24 F.Supp.2d 1127, 1133 (C.D. Cal. 2008).

On March 12, 2014, Dr. St. Louis authored an opinion in which she found Plaintiff
disabled SeeAR 87-96, 97-106. Dr. St. Louiglid not examine Plaintifiand insteadeviewed
reports and medical records to form her opin®eeAR 8891, 98-101. Dr. St. Louis opined
Plaintiff could occasionally ltfand/or carry up to ten pounds, frequently lift and/or carry up
ten pounds, stand and/or walk for up to two hours, and sit for about six hours in an eight-
work day. AR 92, 102. In addition, Dr. St. Louis determined Plaintiff could occasionatlly cl
ramps and stairgndcould never climb ladders, ropes, or scaffolds. AR 92, 102. Dr. St. Lo
also opined Plaintiff could frequently kneel and craamidoccasionally balance, stoop, and
crouch. AR 92, 102. Dr. St. Louis further found Plaintiff had limited ability to handle agelrfi
and could reach feel in unlimited amounts. AR 93, 103. Moreover, Dr. St. statesPlaintiff
should avoid moderate exposure to extreme heat and concentrated exposure to humidity
103. Dr. St. Louis stated Plaintiff's limitations were due to his multiple scle®sefAR 93-94,
103-104.

The ALJ summarized Dr. St. Louis’s report and then gave it “great weightrigsta

[her opinions are] consistent with the medical record demonstrating physical

exam findings generally within normal range, diagnostic testing and imagery

showing no acute findings from [Plaintiff's] multiple impairments, and symptoms
well controlled wih treatment. Furthermore, the record does not contain any

persuasive opinion or other evidence that contradicts her conclusions.

AR 32-33.
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Plaintiff argues the ALJ erred in giving great weight to Dr. St. $ tv@icause “her
opinion is in facinconsistent with the clinical findings and MRI imagérkt. 13, p. 7.
Plaintiff accurately asserts thecord contains evidence of Plaintiff's impaired gait and impa
sensation on his right side, and the ALJ acknowledged this evidence in his d&asR.29-
31.Neverthelessas previously explainethe ALJlikewiseaccuratelysummarizednedical
evidence showing Plaintiff's normal muscle tests and motor strebgdAR 29-31. In addition,
Plaintiff acknowledges that no medical opinion in the record other than Dr. St.4 opigion
contains “medical opinions regarding functional limitatiori3kt. 13, p. 8. Thus, contrary to
Plaintiff's assertion, no medical opinion directly contradicts Dr. St. Lowigision with respect
to Plaintiff's functional limitations.

Hence in light of the medical record — which contains both notes of impairrasnell
asnotes of normamuscle tests and motor strengtthe ALJ’s decision to give great weigio
Dr. St Louis’s opinion was supported by the rec&ek Matney v. Sulliva®81 F.2d 1016, 101
(9th Cir. 1992) (citations omitted) (“if the evidence can support either outcome, thenagur
not substitute its judgment for that of the ALBEe alsorommasetti v. Astrué33 F.3d 1035,
1041 (9th Cir. 2008) (“the ALJ is the final arbiter with respect to resolving antieig in the

medical evidence”)The ALJ therefore did not err by giving great weight to Dr. St. Louis’s

opinion.
[I. Whether the ALJ provided specific, clear and convincing reasons for finding
Plaintiff's subjective symptom testimony not fully supported.
Plaintiff argues the ALJ erred in his evaluation of Plaintiff's subjective symp

testimony. Dkt. 13, pp. 8-13.
To reject a claimant’'subjective complaints, the ALJ must provide “specific, cogent

reasons for the disbeliefl’ester 81 F.3d at 834citation omitted). The ALJ “must identify wha

red
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testimony is not credible and what evidence undermines the claimant’s compldinteealso

Dodrill v. Shalalg 12 F.3d 915, 918 (9th Cir. 1993). Unless affirmative evidence shows the

claimant is malingering, the ALJ’s reasons for rejecting the claimant’s testimost be “clear
and convincing.’Lester 81 F.2d at 834 (citation omitted). €ations of credibility are solely
within the ALJ’s controlSample v. Schweike894 F.2d 639, 642 (9th Cir. 1982). The Court
should not “seconduess” this credibility determinatioAllen v. Heckler749 F.2d 577, 580
(9th Cir. 1984). Moreover, the Court may not reverse a credibility determination \ubere t

determination is based on contradictory or ambiguous evidiehe#.579.

In a Disability Report Adult, Plaintiff reported his conditions cause him pain and he

stopped working because he was “[u]nable to do [the] required labor.” AR 2P3aBfiff
elaborated on this point at the hearing, explaihi@gwas unable to work due to exhaustion,
fatigue, and clumsinesAR 53-54. In addition, Plaintiff reported he is unable to type or writ
due to numbness in his hands. AR 56-57. Furthermore, Plaintiff stated he struggles kit \
and requires the use afwalker. AR 5758. Plaintiff said heuffers fromlower back pain. AR
58. Plaintiff alsoreported he can lift up to ten pounds, stand four or fiveitas before needing
to sit, and walk about seventy yards with the assistance of his walker. ARs89, Plaintiff
said he can sit for about thirty minutes before needing to get up, and his fatigieehmakeap
for a quarter of the day. AR 66-67.

With respect télaintiff's testimony, théALJ found Plaintiff’'s medically determinable
impairments could be reasonably expected to cause the alleged symptoms. AR 2@&rHbee
ALJ found Plaintiff's testimonyoncerning the intensity, persistence and limiting effects of
these symptomjsvere] not fully credible.” AR 29. In particular, the ALJ discount@dintiff's

testimonybecausgl) Plaintiff was not currently receiving physical theraj@gpite doctor

A\1”4

val
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recommendationsyhich “suggests his symptoms are not as significantly limiting as he alle|
and (2) Plaintiff's “allegations regarding the severity of his physicalpggms and limitations
are not fully supported by the objective clinical findings and observations contaired in t
record.” AR 29.

First, the ALJ discounted Plaintiff's subjective symptom testimony because P\aandif
not receivingorescribedohysical therapy at the time of the hearing. AR®8en assessing a
claimant’s subjective symptom testimony, ALJ may consider “unexplained or inadequately
explained failure to seek treatment or to follow a prescribed course of érgdt8molen v.
Chater, 80 F.3d 12731284 (9th Cir. 1996) (citations omitted). However, an ALJ “must not (
any inferences aboan individual’'s symptoms and their functional effects from a failure to
or pursue regular medical treatment without first considering any exgasadktiat the individua
may provide.” SSR 96-7p at *7 (1996}%ee also Mitchell v. Colvjr584 Fed.Appx. 309, 314
(9th Cir. 2014)citing SSR 967p) (ALJ erred, in part, by failing to ask plaintiff about “percei
inconsistencies in following recommended treatment” even ththegALJ “relied on those
lapses to discredit him”).

At the hearing, Plaintiftestified that heecentlystoppedyoing tophysical therapy
because he was receiving Tysabri, an infusion drug which lowers his immuma,systkas
such, his doctors recommesttithathe notleave hishouse. AR 59-60The ALJfailed to
mentionthis explanation in higlecision SeeAR 29, 30.Because¢he ALJs decision does not
reflect thathe consideredvhy Plaintiff stopped attending physical theraitn ALJ erred in
discounting Plaintiff's testimony for this reas@eeSSR 967p at *7; see alsdMitchell, 584

Fed.Appx. at 314citing SSR 967p) (a claimant’s explanation for failure to follow prescribed

3 Although SSR 9&7p was supersededter the ALJ's hearinghe Court applies SSR 9% in this case
becausdt was in effect at the time of the ALJ’s decision

ges
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treatment igelevantwhen an ALJ discredithe claimant’s testimony fofailure to follow
treatment).

Second, the ALJ discount@&daintiff's subjective symptom testimony becabgefound
Plaintiff's testimony not supported by the objective medical evidé®®eAR 29. A claimant’s
pain testimony cannot be rejected “solely because the degree of pasul adlegt supported by

objective medical evidenceOrteza v. Shalalas0 F.3d 748, 749-50 (9th Cir. 1995) (quoting

Bunnell v. Sullivan947 F.3d 341, 3487) (9" Cir. 1991) (en banc)Xhisis true for a claimant’s

other subjective complaintByrnes v. Shalals60 F.3d 639, 641-42 (9th Cir. 1995) (holding
that, althouglBunnellwas couched in terms of subjective complaints of pain, its reasoning
extendgo non-pain complaintsHere, the ALJ erred bgiscountingPlaintiff's testimony in
light of the objective radical evidenceSeeAR 29.Becausehis is theonly remaining reason fg
discounting Plaintiff's testimonythe ALJ did not provide legally sufficient reasons for
discounting Plaintiff's testimony.

For the above stated reasons, the ALJ failed to prakede and convincing reasons fo
discounting Plaintiff’'s subjective symptom testimony. Had the ALJ properigidered
Plaintiff's subjective symptom testimony, the RFC and hypothetical questioed fmthe
vocational expert (“VE”may have included adebnal limitations. For exampléhe RFC and
hypothetical questions may have included the limitations that Plaintiff cannot typéeyrcan
stand for four or five minutes before needing to sit, and can sit for thirty mindtze beeding

to stand. The RFC and hypothetical questions did not contain these limitations. Eherefor
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because the ultimate disability determination may have changed, the Alod’'searot harmless
and requires reversal.

V. Whether the ALJ provided germane reasons to discount they withess
testimony.

Plaintiff asserts the ALJ erred in his treatmehthe lay witness evidence. Dkt. 13, pp.
15-17.

Lay testimony regarding a claimant’s symptoms “is competent evidence thatlanusi
take into account.Lewis 236 F.3cat511. As such, lay witness testimony “cannot be
disregarded without comment/an Nguyen v. Chatet00 F.3d 1462, 1467 (9th Cir. 1996)
(citations omitted). To reject lay witness testimony, the ALJ must “expresslgodist such
testimony and provide “reans germane to each witness for doing kewis 236 F.3d at 511.
In rejecting lay testimony, the ALJ need not cite the specific record astotagguably
germane reasons” for dismissing the testimony are noted, even if the ALhdbelgarly link
his determination to those reasons,” and substantial evidence supports the Aklom ddcat
512.

Krista K. Wyle,who lives with and provides care for Plaintiff, submitted a third party
function report on Plaintiff's behalf. AR 239-46. Ms. Wyle repdrPlaintiff is unabléo work
because of “limited physical ability due to multiple sclerosis.” AR 239. Mse\Wfdted
Plaintiff's conditions make him fairly limited in his physical abilities and stamina. AR 248
reported Plaintiff helps feed and cdoe her cats, although she assists him in the pet care. A

240. In addition, Ms. Wyle said Plaintiff's conditions affac ability to bathe, as he is “more

4The Courotesthe Social Security Administratidraschanged the way it analyzes a claimant’s
credibility since the ALJ issued his decision in this c&s=SSR 163p, 2016 WL 1119029Mar. 16, 2016); 2016
WL 1237954 War. 24, 2016) On remand, the ALJ is dirextt to apply SSR 18p when evaluatipPlaintiff's
subjective testimony.
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off balance” and “has fallen a few times in recent weeks/months.” AR 24GaghPlaintiff hag
a harder time shaving than he used to because of “decreased ability for foneomdtol.” AR
240. With respect to Plaintiff's ability to prepare meals, Ms. Wyle repétiaidtiff “can still
cook” but “needs assistance with things like chopping or removing things from the oven.”
241. She stated Plaintiff prepares meals “daily” when he is not fatigued, althowytslosver”
and “clumsier” than he used to be. AR 2Barrthermore, Ms. Wyle stated Plaintiff is able to
help with cleaning and laundry, thghhe is “slower than in the past” and needs “assistance
carrying things” due to lowestrength and stamina. AR 241. Ms. Wyle moreover repdinted
while Plaintiff is capable of driving, hdoes not feel secure or comfortatleving due to his
multiple sclerosis. AR 242.

Ms. WylesaidPlaintiff is able to shop in stores for food and household supplies “wh
needed,” but he is slow in doing so. AR 242. Additionally, Ms. Wyle reported Plaintiéfgs “I
prone to doing” his hobbies or socializing becausedguires more sleep and gets more fatig
than he used to. AR 243-44. She further stated Plasntidindition affects his ability to lift,
squat, bend, stand, reach, walk, sit, kneel, climb stairs, and use his hands dud&atepcer
stamina, dexterity, and strength since his multiple sclerosis onset. AR 244. Mssaidy
Plaintiff is able to walk “short/mid distances.” AR 244.

The ALJ gave “partial weight” to Ms. Wyle’s opinidrstating:

[T]he undersigned finds Ms. Wyle&atements generally credible. Sives with the

claimant and is able to observe tti@imants dailyactivities.Moreover, hestatements
are generally consistent with the medical evidence of record which indicates t

5 In the paragraph considering Ms. Wyle’s opinion, the ALJ wrahtly Dixon’s opiniomas been
assigned partial weight.” AR 33 (emphasis added). However, therendbagpear to be anyone named Ashley
Dixon in this case. Given that the ALJ made this assertion in the panaggarding Ms. Wyle’s opinion, the Cou
presumes this name wagypographical error and the ALJ intended to give partial weight t&\R’s opinion.

AR

en

ued

rt

Plaintiff also did not mention or take issue with this erB@eDkt. 13.
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although [he] has pain, numbneard fatigue associated with MS, he still remains abjle

to perform activities of daily living.
AR 33.The ALJ found Ms. Wyle’s testimonygenerally credible” given that she lives with
Plaintiff, observes his daily activities, and her statements werestemiswith the medical
record. AR 33Hence while the ALJ gave “partial weight” to Ms. Wyle’s opinion, he did not
state why her opinion was worthy of only partial weight. ARTd38& ALJ thereforerred, as he
failed to give any reason fdiscounting MsWyle’s testimonySee Van Nguyed00 F.3d at
1467 (lay testimonycannot be disregarded without comnignt

The lay witness testimony described limitations beyond those in Plaintiff’'s RiF@an
hypothetical questions posed to the VE. For exanipde Wyle reportedPlaintiff suffers from
fatigueand has decreased ability for fine motor control dexterity The RFC and hypotheticg
guestions posed to the VE did not contain limitatiikecting these restrictions. Because the
ultimate disabilitydetermination may have changed, the ALJ’s error was not harmless and
requires reversal.

V. Whether the RFC and the ALJ’s Step Four findings were supported by
substantial evidence.

Additionally, Plaintiff argues the RFC assessed by the ALJ and the AtepsFBur
findings were “legally erroneous and not supported by substantial evidence.” Dkt. 13, p. 1

The ALJ committed harmful error by failing to properly consider Plaintifilsjactive
symptom testimony and the lay witness testim@wegeSections Il &IV, supra Accordingly,

the ALJ must reassess Plaintiff's RFC on rem&eESSR 968p, 1996 WL 374184 (1996) (an

RFC “must always consider and address medical source opinidag&)tine v. Comm’r of Sog¢.

Sec. Admin.574 F.3d 685, 690 (9th Cir. 2009) (“an RFC that fails to take into account a

claimant’s limitations is defective”). As the Alndust reassess Plaintiff's RFE@emust also re
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evaluate the findings at Sté&pur(and, if necessary, Step Fiva)light of the RFCSee Watson
v. Astrug 2010 WL 4269545, at *5 (C.D. Cal. Oct. 22, 2010) (finding the RFC and hypothg
guestions posed to the VE defective when the ALJ did not properly consider two physicia
findings).

VI. Whether the case should be remanded for an award of benefits.

Lastly, Plaintiffrequests the Court remand his claim for an award of benefits. Dkt. 1

18-19.

The Court may remand a case “either for additional evidence and findingsnartb a
benefits.”"Smolen80 F.3d at 1292. Generally, when the Court reverses an ALJ’s decision,
proper course, except in rare circumstances, is to remand to the agency fonaddit
investigation or explanationBenecke v. Barnhar879 F.3d 587, 595 (9th Cir. 2004) (citation
omitted). However, the Ninth Circuit created a “test for determining velr@tence should be
credited and an immediate award of benefits directédriman v. Apfel211 F.3d 1172, 1178
(9th Cir. 2000). Specifically, benefits should be awarded where:

(1) the ALJ has failed to provide legally sufficient reasons for rejecting |[

claimant’s] evidence, (2) there are no outstanding issues that must be resolveq

before a determination of disability can be made, and (3) it is clear frem t

record that the BJ would be required to find the claimant disabled were such

evidence credited.
Smolen80 F.3d at 1292.
The Court has determined, on remand, the ALJ mustak:ate this ere matter

properly considering Plaintiff's subjective symptom testimonytheday witness testimony

Therefore, remand for further administrative proceedings is appropriate.

rtical

ns’

3, pp.
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)
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CONCLUSION

Based on the foregoing reasons, the Court hereby finds the ALJ improperly concluded
Plaintiff was not disabled. Accordingly, Defendant’s decision to deny berefésersed and
this matter is remanded for further administrative proceedings in accerdath the findings
contained herein.

Datedthis 13thday ofDecember, 2017.

o (i

David W. Christel
United States Magistrate Judge
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