Kuska v. Be

10

11

12

13

14

15

16

17

18

19

20

21

22

23

yhill

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

LUCINDA SUE KUSKA,

Plaintiff, CASE NO. C17-5135-MAT

V.

ORDER RE: SOCIAL SECURITY
NANCY A. BERRYHILL, Acting DISABILITY APPEAL

Commissioner of Social Security,

Defendant.

Plaintiff Lucinda Sue Kuska proceegso se in her appeal of a final decision of the

Commissioner of the Social Security Admingion (Commissioner). The Commissioner denjied

Plaintiff's application for Supgmental Security Income (§Safter a hearing before an
Administrative Law Judge (ADJ Having considered the Als decision, the administrativie
record (AR), and all memorandarefcord, this matter is AFFIRMED.

FACTSAND PROCEDURAL HISTORY

Doc. 17

Plaintiff was born on XXXX, 197%.She has a seventh-grade education, and minimal ywork

L Plaintiff's date of birth is redacted back to ty®ar of birth in accordance with Federal Rule|of
Civil Procedure 5.2(a) and the General Order of th&egarding Public Access to Electronic Case Files,

pursuant to the official policy on privacy adoptadthe Judicial Conference of the United States.
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history as a housekeepmrd waitress. (AR 447.)

Plaintiff applied for SSI in July 2011. (AR 428.) That applicatio was denied initially
and upon reconsideration, and Plaintiff timedguested a hearing. (AR 259-62, 265-73, 275-

On February 26, 2013, ALJ Tom Morris heldhearing, taking testimony from Plainti
and a vocational expert (VE). (AR 47-97.) @anuary 29, 2016, the ALJ issued a decision fing
Plaintiff not disabled. (AR 229-44.) Plaintifftimely appealed. The Appeals Council gran
Plaintiff's request for review,ral remanded the case back toAhd for further proceedings. (AR
250-54.)

The ALJ held a second hearing on February 5, 2015 (AR 98-26), which was contin
November 10, 2015 (AR 127-98), and he subsettjuéssued a decisiofinding Plaintiff not
disabled. (AR 20-37.) The Appeals Council deridagintiff's request for review on January 1
2017 (AR 1-5), making the ALJ'decision the final decision dhe Commissioner. Plaintif
appealed this final decision tife Commissioner to this Court.

JURISDICTION

The Court has jurisdiction to review the ALJ’s decision pursuant to 42 U.S.C. § 405

DISCUSSION

The Commissioner follows a five-step seqtial evaluation process for determini
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whether a claimant is disable@ee 20 C.F.R. 88 404.1520, 416.920 (2000). At step one, it must

be determined whether the claimant is §dip employed. The ALJ found Plaintiff had n

engaged in substantial gainful adijvsince the application date. RA22.) At step two, it mus

be determined whether a claimant suffers frarsevere impairmentThe ALJ found severe

Plaintiff's “sprains and strains — all typessdential hypertension; Fractures of lower lin

Affective disorders; Somatoform disorders; Sabse issues.” (AR 22-24.) Step three al
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whether a claimant’s impairments meet qual a listed impairment. The ALJ found th
Plaintiff's impairments did not meet or equagttriteria of a listed impairment. (AR 24-25.)

If a claimant’s impairments do not meetemual a listing, the Commissioner must asg
residual functional capacity (RFC) and detemniat step four whether the claimant |

demonstrated an inability to perform past vale work. The ALJdund Plaintiff capable o

at

ess

as

i

performing a range of sedentary work, with the following additional limitations: she can lifticarry

10 pounds occasionally and frequently. She can statidfor a total of Bout five hours and sit

for a total of about six hours in an eight-heworkday, with normal breaks. She can push/y
occasionally with the right lower extremity. &lean occasionally climb ramps and stairs,
never climb ladders, ropes, or scaffolds. Slmkhavoid concentrategkposure to hazards su
as dangerous machinery and unprotected heightsyell as “fumes, odsy dusts, gases, po
ventilation, etc.” She can perform unskilled wddsks. She can maintain attendance ang
punctual. She is off-task about 7% of an eightt workday. Her work tasks should not be @
production-rate pace, but be “goal-oriented work&R 25-26.) With that assessment, the A
found Plaintiff unable to perforipast relevant work. (AR 36.)

If a claimant demonstrates an inability tafpem past relevant work, the burden shifts
the Commissioner to demonstrate at step five taatclaimant retains the capacity to make
adjustment to work that exists in significdatels in the nationabkconomy. The ALJ foung
Plaintiff capable of transitioning to other repentative occupations, including small prodd
assembler, parking lot cashier, and elmut accessory assembler. (AR 36-37.)

This Court’s review of the ALJ's decisiois limited to whether the decision is
accordance with the law and the findings suppbkig substantial evidence in the record &

whole. See Penny v. Qullivan, 2 F.3d 953, 956 (9th Cir. 1993)ul&tantial evidence means mg
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than a scintilla, but less than a preponderaitaagans such relevant evidence as a reasorn
mind might accept as adequate to support a conclublagallanes v. Bowen, 881 F.2d 747, 75(

(9th Cir. 1989). If there is more than oneoatl interpretation, one of which supports the AL

decision, the Court musiphold that decisionThomas v. Barnhart, 278 F.3d 947, 954 (9th Cif.

2002).

Plaintiff argueshe ALJ erred in (1) discounting favotabmedical opinionas well as hel
own subjective testimony, partieuly related to her physical litations; and (2) crediting th
Cooperative Disability Hvestigation Unit's (CDIU) reporteven though the investigation w.
based on a ruse and the ALJ did not give Bféia chance to explain her statements to
investigator. Plaintiffalso contends that her administvatihearings were cut short. Tl
Commissioner argues that the && decision is supported by stdrstial evidence and should
affirmed.

Medical opinions

Plaintiff contends that the Al erred in failing to assess hédaypical RFC. Dkt. 15 at 4-5.

This argument overlooks the ALJ's RFC assessment, which finds Plaintiff capable of perf

sedentary work with additional limitations. (AR 25-26.) Plaintiff notes that some providers @

that Plaintiff had certain limiteons that the ALJ did not incoopate (see AR 615-21), but the AL

discussed the opinion evidence angblained why he discountedmse of it. (AR 29-33.) Theg
ALJ is entitled to resolve the ambiguities in the medical evideSeeTommasetti v. Astrue, 533
F.3d 1035, 1041 (9th Cir. 2008) (“[T@hALJ is the final arbitewith respect to resolving
ambiguities in the medical evidence.”). Plaintiffs not addressed any of the reasons providg
the ALJ for discounting the opinion evidence sbhown that those reasons were erroneous.

The ALJ’s written RFC assessment does, howdaiktp address Plaintiff's need to chan
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positions, a limitation which the ALJ elsewhere purportedly credi@ampare AR 25-26with

AR 29 (“In reaching the RFC finding, | have inporated both Dr. Distad’s and Dr. Heilbrunn’s

opinions for sedentary exertionahitation with a need to changeositions on the job.”). Th¢

Commissioner contends that this “scrivenegisor” is harmless, lmause the ALJ addressed

Plaintiff's need to alternate bet®n sitting and standing in the \f'fgpothetical. Dkt. 16 at 15.

Plaintiff did not file a reply bef to respond to this argument.
The Commissioner’'s argument misstates the content of the Mifjep, but the Court

agrees that the ALJ’s error is nonetheless harmlesthe vocational hypo#itical that elicited the

\1%4

jobs relied upon at step fiviie ALJ did not include a limitation regarding changing positions, but

the VE volunteeredua sponte that those jobs would allow for a sit/stand option. (AR 190-

1.)

Thus, even though the ALJ erroneously excluded a limitation regarding Plaintiff's need to ¢hange

positions, the VE testimony makes clear that the jdéstified at step five would allow Plaintiff

to change positions.

Plaintiff's statements

The ALJ discounted Plaintiff’'s subjective statents for a number of reasons, includ

(1) inconsistency between the mealirecord and Plaintiff’s alle¢jans; (2) inconsistency betweegn

Plaintiff's activities and her allegations; (3) omsistencies within Plaintiff’'s hearing testimo

and between other statementsretord; (4) misrepresentationsgarding alcohol use; and (b

Plaintiff's poor work history. (AR 28-32.)

Plaintiff contends that shead problems understanding all of the questions the ALJ a

and the ALJ did not appreciate heffidulty with that process. Dkil5 at 3-4. Sk also contend$

that the ALJ erred in creditinthe CDIU report, because she bgks the investigating officg

misrepresented some of her statements tkeniaappear that she was currently perform
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activities she had actualperformed in the past. Dkt. 15 at 7-13he also asserts that the verag
of the CDIU report is tated by the officer’'s use @f ruse to engage Plaiffiin conversation. Dkt.
15 at 11.

The hearing transcripts are consistent with Plaintiff's description of difficultie
understanding; she required redirection and rephrasing on several occaSeens.g.( AR 57-
58, 68-69, 81-85, 88, 105-09, 111-19, 157, 160-64, 177-85) ALl did mention that Plaintif
either could not provide examplebvarious symptoms or provided incomplete examples (AR
32), and this characterization of Pigiff's testimony is reasonable.Sge AR 83-87.) The ALJ
accommodated Plaintiff's need for additional exgtion and rephrasing, and did not cite

difficulty as a reason to discount her testimony.

The ALJ also went on to poiout specific inconstencies within Plaintiff's testimony, and

between Plaintiff's testimony and other evidencthmrecord. (AR 32.) These findings were

connected to questions that R#F had difficulty answering, buteferenced testimony that was

explicitly inconsistent with other evidence,chuas Plaintiff's inconsistent statements g
testimony regarding her alcohol usad statements regarding heiligbto sit, stand, and lift g
gallon of milk. (AR 32.) The ALJ did not err aonsidering whether PIdiff's hearing testimony
was consistent with the mainder of the recordSee SSR 96-7p (“One strong indication of tf
credibility of an individual's statements their consistency, both imeally and with othern
information in the case record.Yerduzco v. Apfel, 188 F.3d 1087, 1090 (9th Cir. 1999) (holdi
that inconsistent statementgyaeding alcohol use may be coreied as a reason to reject
claimant’s testimony). The ALJ cited multiple orsistencies in Plaintiff's statements, most
which are unchallenged and all of which support the ALJ’s determination.

Plaintiff's challenges to the CDIU reportsal fail to demonstrate error in the ALJ
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decision. Although the investigator’s use of serwas understandably troubling to Plaintiff (D
15 at 7-8), this technique does mehder the repomvithout validity. See EImore v. Colvin, 617

Fed. Appx. 755, 757 (9th Cir. Jub]12015). Furthermore, Plaintiffad an opportunityo testify
about the CDIU report at the hesg, and contended that the istigator saw her on a good dg
but did not contradict anything wten in the report. (AR 146-47Furthermore, Plaintiff fails tg
address the investigator’s repoftPlaintiff’'s current and upcoming travels in their motorhomg
attend concerts. (AR 1102.) Even if, as Pl&impntends, the investigator confused some
Plaintiff's historical activities for current activities, the report also details undisputedly ct
activities that are inconsistent with hereghtions and those portions of the report

unchallenged. Accordingly, Plaintiff has not edisdted error in connectionith the CDIU report.

Administrative hearings

Plaintiff asserts that her administrative heariwgse cut short. Dkt. 15 at 5. The recq
does not support this assertiofhe first hearing was allottedrfabout an hour, aording to the
ALJ’'s schedule (AR 53), the ALJ ensured that Plaintiff had an opportunity at the end of the |
to tell him anything she felt had been omitted R(86.) Plaintiff's subsequent hearing was ag
scheduled for about an hour (AR 131), and Rilaiagain had an opportutyi to say anything
additional, and instead indicated that evernyghhad been covered. (AR 196-97.) It does
appear that the ALJ prevented Plaintiff fropesenting any testimony. Plaintiff has n
established error in this regard.
111
111
111

111
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CONCLUSION

For the reasons set forth above, this matter is AFFIRMED.

DATED this 4th day of October, 2017.

Mary Alice Theiler
United States Magistrate Judge
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