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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

LISA JUST,

Plaintiff, CASE NO. C17-5139-MAT

V.

ORDER RE: SOCIAL SECURITY
NANCY A. BERRYHILL, Acting DISABILITY APPEAL

Commissioner of Social Security,

Defendant.

Plaintiff Lisa Just proceeds through counselher appeal of a final decision of tf

Doc. 14

e

Commissioner of the Social Security Admingion (Commissioner). The Commissioner denjied

Plaintiff’'s applications for Didaility Insurance Benefits (DIBand Supplemental Security Incon
(SSI) after a hearing before an Administrativeev Judge (ALJ). Having considered the AL.
decision, the administrative record (AR), andhamoranda of record, this matter is REVERS
and REMANDED for further administrative proceedings.

FACTSAND PROCEDURAL HISTORY

Plaintiff was born on XXXX, 1967. She has a high school dipha and additional trainin

L Plaintiff's date of birth is redacted back to tyear of birth in accordance with Federal Rule
Civil Procedure 5.2(a) and the General Order of th&egarding Public Access to Electronic Case Fi
pursuant to the official policy on privacy adoptadthe Judicial Conference of the United States.
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as a medical assistant, and previously worked aashier and customservice representative.

(AR 231-32, 237.)

Plaintiff protectively appliedor DIB and SSI in February 2013. (AR 209-17, 227.) Th
applications were denied trally and upon reconsetation, and Plaintiff timely requested
hearing. (AR 129-44, 147-58, 161-62.)

On March 18, 2015, ALJ Vadim Mozyrsky held a hearing in Portland, Oregon, t
testimony from Plaintiff and a vocational expefAR 36-69.) On Jun23, 2015, the ALJ issue
a decision finding Plaintiff not disabled. (AR 13-30.) Pl&irttmely appealed. The Appea

Council denied Plaintiff's request for reviemn January 12, 2017 (AR 1-8), making the AL

decision the final decision of the Commissioner. Plaintiff appealedfitiak decision of the

Commissioner to this Court.

JURISDICTION

pse

aking
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S

The Court has jurisdiction to review the ALJ's decision pursuant to 42 U.S.C. § 405(Q).

DISCUSSION

The Commissioner follows a five-step seqtial evaluation process for determini

g

whether a claimant is disable®ee20 C.F.R. 88 404.1520, 416.920 (2000). At step one, it must

be determined whether the claimant is §dip employed. The ALJ found Plaintiff had n

engaged in substantial gainful activity sincaeld, 2008, the alleged onset date. (AR 15.)

step two, it must be determinadhether a claimant suffers frosnsevere impairment. The ALJ

found severe Plaintiff's degendike disc disease, depressicamxiety, post-traumatic stress

disorder, and borderline personality disorder. (¥&R17.) Step three asks whether a claima

impairments meet or equal a listed impairmefhe ALJ found that Plaintiff's impairments did

not meet or equal the criterd a listed impairment. (AR 17-20.)

ORDER RE: SOCIAL SECURITY
DISABILITY APPEAL
PAGE - 2

Dt

At

nt's




10

11

12

13

14

15

16

17

18

19

20

21

22

23

If a claimant’s impairments do not meetemual a listing, the Commissioner must asg
residual functional capacity (RFC) and detemniat step four whether the claimant |
demonstrated an inability to perform past vale work. The ALJdund Plaintiff capable o
performing light work, in that she can lift/car2p pounds occasionally and 10 pounds frequer
and sit, stand, or walk for six hours each in an eight-hour workday. She can occasionally
overhead reaching with both upper extremitiese &m occasionally climb ramps or stairs, 4
crawl. She can never climb laddengpes, or scaffolds. She gagrform simple, routine, repetitiv
tasks. She can have no contatthvhe public as part of her jatuties, but incidental contact
not precluded. (AR 20.) With thassessment, the ALJ found Pldfninable to perform her pas
relevant work. (AR 27-28.)

If a claimant demonstrates an inability tafpem past relevant work, the burden shifts
the Commissioner to demonstrate at step five ttatclaimant retains the capacity to make
adjustment to work that exists in significdavels in the nationabkconomy. The ALJ foung
Plaintiff capable of performing the represdiva occupations of hand packager/inspec
electronics worker, andfice worker. (AR 28-29.)

This Court’s review of the ALJ's decisiois limited to whether the decision is
accordance with the law and the findings suppobgdubstantial evidence in the record a
whole. See Penny v. Sullivag F.3d 953, 956 (9th Cir. 1993)ul&tantial evidence means mg
than a scintilla, but less than a preponderaitaagans such relevant evidence as a reasor
mind might accept as adequate to support a conclubagallanes v. Bower881 F.2d 747, 75(

(9th Cir. 1989). If there is more than oneaatl interpretation, one of which supports the AL

decision, the Court musiphold that decisionThomas v. Barnhar278 F.3d 947, 954 (9th Cif.

2002).
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Plaintiff argueghe ALJ erred in assessing medical opinions and in failing to discuss| a lay

statement. The Commissioner argues that th#&s?dlecision is supportdry substantial evidenc
and that any errors are harmless, arddicision should therefore be affirmed.

Psychological evaluations

Plaintiff contends that the ALJ’s decisidgloes not fully account for two psychologig
opinions. First, Plaintiff argugbkat the ALJ's RFC assessmenh entirely consient with the
opinion of consultative examin&atherine MacLennan, Ph.DThe ALJ did not provide any
reasons to discount any portiof Dr. MacLennan’s opinion.

Next, Plaintiff argues that the ALJ’s reasordiecount the DSHS form opinion of Dav
Morgan, Ph.D., is inadequate, because, althougAtld found that the opinion was based on s
report, Dr. Morgan performed a mental status examination and reviewed records.

1. Legalstandards

An ALJ may account for the opinions of a picyasn by assessing RFC limitations entire
consistent with, but not identical lionitations assessieby the physicianSeeTurner v. Comm’r
of Social Sec. Admin613 F.3d 1217, 1222-23 (9th Cir. 2010). An ALJ must explain why
RFC assessment does not fully account for a medical opifieeSocial Security Ruling 96-8p
1996 WL 374184, at *7 (Jul. 2, 1996) (“If the RF€sassment conflicts witéin opinion from 4
medical source, the adjudicatotust explain why the opinion wanot adopted.”). Where nc
contradicted by another physician, a treating @m@ring physician’s opinion may be reject
only for “clear and convincing” reasonsLester v. Chater81 F.3d 821, 830 (9th Cir. 199¢
(quotingBaxter v. Sullivan923 F.2d 1391, 1396 (9th Cir. 199Where contradicted, a treatin
or examining physician’s opinion manot be rejected without “seific and ledimate reasons

supported by substantial eviderinethe record for so doing.ld. at 830-31 (quotind/urray v.
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Heckler, 722 F.2d 499, 502 (9th Cir. 1983)).

2. Dr.MacLennan

The ALJ references aspects of Dr. MacLerisaonsultative examination report in tf
decision, but does not assign any particular weiglhit or provide anyeasons to discount an
portion of it. (AR 16, 19.) The @omissioner is correct that thigatment is not in itself harmfu
error, unless the ALJ's RFC assessment is inconsistent with Dr. MacLennan’s concl&sel

Dkt. 12 at 4-6.

y

The Court finds at least one inconsmtg between Dr. MacLennan’s opinion and the

ALJ's RFC assessment. First, Dr. MacLennaand that Plaintiff has “marked difficulty wit
affect dysregulation, extreme and disturbed nsqotianging moods dependent on circumstang
chaotic relationships and impuisi choices in relationshipsé living circumstances.” (AR 759
60.) The ALJ did not explicitly discuss ttpsrtion of Dr. MacLennan’s opinion. Although tf
Commissioner argues that the mental limitasi contained within the RFC assessment
consistent with this portion of Dr. MacLennaropinion (Dkt. 12 at 5), the ALJ’s limits on tag
complexity and social interaction do not app to fully capture Dr. MacLennan’s concel
regarding Plaintiff's affet and mood concerns.

Second, Dr. MacLennan also referencedairfiff's difficulties with understanding
memory, sustained concentration, pace, and parsestg AR 760.) She believed Plaintiff “mig
have difficulty sustaining focused attentitong enough to ensure the timely completion
everyday tasks[,]” and “[t]his might impair ortarfere [with] her ability to sustain employme
on a full-time basis.” Ifl.) The ALJ generally referencedsiportion of Dr. MacLennan’s opinior]
and found that it would support a conclusion tRdaintiff had moderatdimitations as to

concentration, persistence, and pace (AR 19), but did not explicitly explain how either th
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assessment accounted for these limitations ortivy were rejected. On remand, the ALJ sk
reconsider Dr. MacLennags’'opinion and either credit it, or provide legally sufficient reason
reject it.
3. Dr.Morgan
The ALJ credited Dr. Morgan's opinionsegarding Plaintiffs mild and moderat
limitations as “consistentvith the evidence,” but rejected the remainder of his checl
limitations as “based on the claimant’s self-rép@nd based only on hisidirinterview with the
claimant.” (AR 25.)
The ALJ’s reasoning overlooks that Dr. Morgaported reviewing Rintiff's medical and

mental health records (AR 789), and that he pstormed a mental status examination (AR 7

93), in contradiction to the ALJ’s finding thBir. Morgan’s opinion was based solely on a bri

interview. The Commissioner notes that maisDr. Morgan’s objective findings were normal

and Dr. Morgan did not explaingtbasis for his conclusions (DRR at 4), which may be true, b
the ALJ did not cite this reasoning as groundagdfecounting Dr. Morgan’s opinion. On reman
the ALJ shall reconsider Dr. Morgan’s opinion.
Lay evidence

The Commissioner concedes that the ALd bt address Plaintiff’'s daughter’s writtg
statement describing her mothdirsitations. Dkt. 12 at 6-7. Because this case must be remg
to allow the ALJ to reconsider medical opiniong &LJ is also directed to explicitly discuss t
lay statement (AR 294) on remand.
111
111

111

ORDER RE: SOCIAL SECURITY
DISABILITY APPEAL
PAGE - 6

nall

s to

e

(box

Ut

d,

2N

nded




10

11

12

13

14

15

16

17

18

19

20

21

22

23

For the reasons set forth above, this masé&kEVERSED and REMANDED for furthe

administrative proceedings.

CONCLUSION

DATED this_30th day of August, 2017.
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Maned Qoo

Mary Alice Theiler
United States Magistrate Judge
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