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6 UNITED STATES DISTRICT COURT

. WESTERN DISTRICT OF WASHINGTON

AT TACOMA

8

9 JOEL CHRISTOPHER HOLMES, CASE NO. 3:17-cv-05145-RJB
10 Plaintiff, ORDER ON MOTIONS FOR

V. RECONSIDERATION
11
MAGGIE MILLER-STOUT, et al.,
12
Defendants.

13
14 THIS MATTER comes before the Court Befendants’ Motion for Reconsideration
15

(Dkt. 43) and Plaintiff’'s Motion for Reconsid®ron (Dkt. 47). The Court has reviewed the

16 motions and the remainder of the file herein.
17 A. Background.
18 This case centers on whether Departmei@afections (DOC) staff retaliated against
19 Plaintiff in violation of the First Amendmenrty disciplining Plainiff for sending a kiosk
20 message to DOC staff. After DOC threatenedubPlaintiff's hair, whit would violate a tenet
21 of Plaintiff’'s Rastafarian fdit, Plaintiff sent Defendant Ky Lawrence the following kiosk
22
message:
23
24
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riot at Stafford Creek. Maybe there will bae here if the South African born Douglas

attempts to my hair again—or you and Inshek all lose your pbs. | have had enough.

The US SUP CT has accepted a case on the Issue-Holv V. Hobbs and prisaithair.
Dkt. 31-1 at 13. Based on that kiosk mess@gdendant Kerry Lawrence wrote an Initial
Serious Infraction Report reconemding pre-hearing confinement fihreatening an officer in
violation of “WAC 506.” Dkt. 31-1 at 125ee WAC 137-35-030 (“506—Threatening another
with bodily harm or with any offemsagainst any person or property”).

Defendants sought summary judgment shassal on all claims, a motion that was
granted as to all claims except Plaintiff's Fitgnendment retaliation claim against Defendant

Lawrence. Dkt. 41 at 14.

B. Plaintiff's Motion for Reconsideration (Dkt. 47).

Plaintiff's motion is not cleayl organized, and it is unclearactly what Plaintiff portion
of the Order on Motion for Summary Judgment Plaintiff seeks to be reconsiSez&kt. 47 at
1. It also appears Plaintiff maytend his “motion” to be construed as a supplemental Respo
to Defendant’s Motion for Reconsideration, wa@&aintiff writes, “Plaintiff hereby responds
with a Motion for Reconsideration, and #wer, of his own.” Dkt. 47 at 1.

Nonetheless, by construing Plaintiff’s motigenerously, it would@pear that Plaintiff
raises the issue of how inmate speech shbelanalyzed under the First Amendm&ee. Dkt.
47 at 1, 2. Plaintiff argues thabalyzing whether an inmate has made a threat should be
considered not from the subjective standpoint efligtener, but from thebjective standpoint of
the speaker, who must show a spedgiftent to communicate a true threlat. Plaintiff argues
that, in this case, despite the DOC officer’s satiye belief to the contrary, Plaintiff's kiosk

message was not a threlat.
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Plaintiff's argument, that the Court showadalyze the First Ameiment retaliation claim
from the standpoint of the speaker, may haaibg on the initial prira facie showing, which
considersinter alia, whether the inmate’s speech was prote@eelDkt. 41 at 8, 9. But even
assuming that the speaker’s intent is relet@athe prima facie showg, Plaintiff has overlookeg
the rest of the qualified immunity analysis, whionsiders whether conduct violated clearly
established law. It was (and i)t clearly established law thaih officer cannot discipline an
inmate for a written kiosk messaggasonably and subjectively peived to be a safety threat,
under circumstances where the inmate did not subgdeintend for the messagde be a threat.

Plaintiff's Motion for Reconsiderain (Dkt. 47) is HEREBY DENIED.

C. Defendants’ Motion for Reconsideration (Dkt. 43).

The Court’'s Order denied barring the Fidsnendment retaliation claim on qualified
immunity grounds because, “it was clearly estabtidhat a general, non-criminal threat, writt
in the context of an inmate grievance, was neg#aimate basis to justify [discipline].” Dkt. 41
at 12. Defendants’ Motion for Reconsideratioksathe Court to revisit that finding, because i
“relied heavily upon ta fact that Plaintiff was punished f@nguage in a grievance[,] [hJowevg
the language . . . was contained in a kiosk message, not a grievance.” Dkt. 43 at 1, 2.

Defendants have supplemented the record thigrdeclarations dDOC staff explaining
the distinctions between two mmnunications systems: kiosks, an electronic “kite” system

allowing for inmates and individual officers directly communicate witkeach other, and the

Offender Grievance Program, a formalized struefor written inmate grieances. Dkt. 44 at 5|,

Dkt. 45 at 8. Under the rules of the Offen@erevance Program, “grievance staff will not

accept complaints . . . submitted by an [inmate] through a kite and a kiosk mebks$age.”
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It appears that Plaintifesponded to Defendants’ manti by filing an Affidavit.See Dkt.
50. Plaintiff’'s Response repeats #rgument that Plaiift did not intend his kiosk message to
construed as a threat. DED. This argument does nmiunter Defendants’ motion.

The Court finds that the difference betwd@sk messages and written grievances, ng
made plain by the supplements to the recchdnges the outcome of the Court’s qualified
immunity analysis. The Court’s Order relied Bradley v. Hall, 64 F.3d 1276 (9Cir. 1995) for
the rule that “prison officials may not puniah inmate merely for using ‘hostile, sexual,
abusive, or threatening’ langg@in a written grievancéd. at 1281-82. Recent Ninth Circuit
precedentEntler v. Gregoire, 872 F.3d 1031 {9Cir. 2017), confirms that thBradley rule
applies to writings other than formal grievancesEntier, the plaintiff-inmae was disciplined
for writing threatening “kitesand “letters” to officersld. at 1034-48. Thé&ntler court chastised
the lower court for drawing astinction between “formal and informal grievances [which] ha
no constitutional underpinning[.]d. at 1039.

Entler relied on a footnote iBrodheimv. Cry, 584 F.3d 1262, 1267 n.41€ir. 2009)
for the rule that “the applicability of the coitgtional right to redresgrievances does not hingg
on the label the prison places on a particular complaint.” 872 F.3d at BG&fheim was good
law at the time of this case. Brodheim, the footnote in broader context reads:

“The applicability of the condtitional right to redress osifc] grievances does not hingg

on the label the prison places on a particular daimp It is clear tht [the plaintiff's]

interview request—a challeng@ an adverse ruling on hiemplaint—was part of the
grievance process, and thuas protected activity.

Brodheim, 584 F.3d at 1267 n. 4. (emphasis added).

At the time of this case, which arises fraonduct in 2014, it wadlearly established law

De

W

|92}

that officers could not disciplinemates for filing grievances or grievance-like writings. Applied

here, the kiosk message was undisputedly naeaagrce, nor was its content grievance-|iBse
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Dkt. 31-1 at 13. Defendant Lawremis therefore shielded by difi@ad immunity, and the First
Amendment retaliation claim should be dismissedthEd extent, the Cotis prior Order should
be amended and Defendants’ motion should be granted.
*
THEREFORE, it is HEREBY ORDERED:
(1) Plaintiff’'s Motion for Reconsidration (Dkt. 47) is DENIED.
(2) Defendants’ Motion for Reconsidsion (Dkt. 43) is GRANTED.
(3) The Order on Defendants’ Motionrf8ummary Judgment (Dkt. 41) is
HEREBY AMENDED to dismiss the First Amendment claim for retaliatior
claim against Defendant Kerry Lawrence.
(4) There being no remaining claims pending in the csesedkt. 41), this case i
DISMISSED.
IT IS SO ORDERED.
The Clerk is directed to send uncertified cométhis Order to all counsel of record an
to any party appearing o se at said party’sast known address.

Dated this 12 day of February, 2018.

ol e

ROBERTJ.BRYAN
United States District Judge

ORDER ON MOTIONS FOR RECONSIDERATION - 5

\

D




