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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

JOHN MICHAEL BALE,

. CASE NO. 3:17-CV-05188-RBL-JRC
Petitioner,

ORDER TO FILE SUPPLEMENTAL
V. ANSWER

DONALD HOLBROOK,

Respondent.

The District Court has referred this petition for a writ of habeas corpus to Uni
States Magistrate Judge, J. Richard Creatura. The authority for the referral is 28 U
636(b)(1)(A) and (B), and local Magistrate Judge Rules MJR3 and MJR4. Petitione
Michael Bale, proceedingro seandin forma pauperisfiled this petition pursuant to 42
U.S.C. § 2254

Petitioner claims 23 grounds for relief. However, he did not raise all of them {
levels of state court review before presenting them in his habeas petition filed with

court.Becausepetitioner appears to have exhausted the state remedies for some, b
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all, of his claims, his federal habeas petition is a “mixed petition.” Further, his
unexhausted claims are also procedurally defaulted, so the remedies normally ass(
with mixed petitions are inappropriate. This Court, therefore, declines to dismiss th¢
petition, as respondent requests, and instead will continue to the merits.
BACKGROUND

In an unpublished opinion, the Washington Court of Appeals summarized thg
giving rise to this petition. Dkt. 17, Ex. 3. In 2012, two officers approached petition
while he was with two colleagues in a trailer padkat 1-2. The officers requested his
identification, but petitioner said he was unable to finttlitat 2. Noticing petitioner’s
“nervous” demeanor, the officers attempted to put petitioner in handicuffsowever,
as one officer grabbed petitioner’s wrist, petitioner broke free andidrarhe officers
pursued and tackled him, then netichat petitioner was holding a gud. The gun was
fully cocked.ld. As petitioner attempted to point the gun at one of the officers, the o
wrestled it awayld. Petitioner then escaped the officers’ grip and continued tolflee.
The officers again took chase and eventually subdued him using a stud. gur2-3.
The State charged petitioner with two counts of first degree assault and one count
possessing a stolen fireartd. at 3. A jury found him guilty on all countisl.

Petitioner appealed his judgment to the Division Il Court of Appeals. Dkt. 17,
4, 5. The court of appeals upheld his first-degree assault convictions, but reversed
stolen firearm convictiond., Ex. 3. He petitioned the Washington Supreme Court for
review, which denied his request for revidd., Exs. 7, 8. He ultimately was sentence(

to a term of 490 months imprisonment. Dkt. 1.
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Petitioner then filed a personal restraint petition containing 17 grounds for re
Id., Ex. 10. The Washington Court of Appeals denied his petitionEx. 15. Petitioner
did not appeal this decision to the Washington Supreme Court, and the Court of Ag
decision became final on April 20, 201d., ex. 16.

Petitioner now asks this Court to grant him relief through a petition for habeal
corpus. Dkt. 4, 4.

DISCUSSION
l. Exhaustion of State Remedies and Procedural Default

“[A] state prisoner must normally exhaust available state judicial remedies bq
a federal court will entertain his petition for habeas corpgRisdrd v. Connor404 U.S.
270, 275 (1971). A petitioner’s claims are only exhausted after “the state courts [ha
been given] a meaningful opportunity to consider allegations of legal error without
interference from the federal judiciarwasquez v. Hillery4d74 U.S. 254, 257 (1986).
“State prisoners must give the state courts one full opportunity to resolve any
constitutional issues by invoking one complete round of the State’s established apg
review.” O’Sullivan v. Boerckelb526 U.S. 838, 845 (1999). A petition containing both
exhausted and unexhausted claims is a “mixed petitoseé v. Lundy355 U.S. 509,
522 (1982). Just as federal courts will not entertain an unexhausted claim, federal (
will not hear a mixed petition.

A. Exhausted Claims

Petitioner has properly exhausted the filemsthat he brought on direct appea

which the Court will reference by their claim number as presented in the petition filg

ief.

peals

fore

ve

ellate

courts

pd

ORDER TO FILE SUPPLEENTAL ANSWER - 3



1C

11

12

13

14

1t

1€

17

18

19

2C

21

22

23

24

with this Court. Petitioner’s 9th ground asserts that the State failed to prove petition
intended to cause any bodily harm to the officers because he never aimed his gun
Dkt. 4-1 at 28-29. Ground 13 asserts that the appellate court erred when it failed to
conclude that the jury was improperly prejudiced when it knew petitioner had a gun
despite reversing petitioner’s firearms convictiteh.at 33-35. Ground 15 claims that th
State failed to prove that petitioner actually physically assaulted the offiteas.37-38.
Ground 17 asserts that petitioner’s appellate counsel was ineffective because she
file a Motion for Reconsideration with the court of appelalsat 40-41. Like petitioner’s
9th ground, ground 21 also asserts that the State failed to prove that he intended tq
the officers any bodily harnhd. at 47-49. Petitioner brought all five of these claims at
each level breview. Dkt. 17, Exs. 3, 4, 5, 7. Though the state supreme court denied
review, it nonetheless had the opportunity to consider these allegations of legal err
without interference from the federal judiciary. Because of this, petitioner properly
exhausted grounds 9, 13, 15, 17, and 21, and this Court may review them on their
In addition, the state court of appeals has already granted relief for one of

petitioner’s claimsGround 16 alleges that petitioner’s trial counsel was ineffective fqg
failing to hold the State to its burden of proof on the possession of a stolen firearm
charge. Dkt. 4-1 at 39-40. The court of appeals dismissed the firearms charge for
insufficient evidence during direct appeal. Dkt. 17, ex. 3 at 7-8. Because this charg
dismissed, the effectiveness of trial counsel with respect to this deargmt. This

Court need not analyze ground 16 on its merits.
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B. Unexhausted Claims

Petitioner has not propergxhausted his remaining claims. He asserts 23 grou
for relief before this Court. Dkt. 4-1. After the Washington Supreme Court denied re
of his direct appeal, he filed a timely personal restraint petition containing 17 of the
grounds. Dkt. 17, EXLO. Petitioner had not preseudtfive of these grounds on direct
appeal. The state court of appeals denied relief. Dkt. 17, Ex. 15. However, petitiong
not file a petition for review with the Washington State Supreme Court and the statg
of appeals issued its mandate on April 20, 20d.7 Ex. 16. As noted above, grounds 9
13, 15, 17, and 21 were properly exhausted and petitioner was granted relief on gr¢
16 at the state court of appeals. However, petitioner did not allow the Washington
Supreme Court a full opportunity to review the remaining 17 cladiSullivan 526
U.S. at 845. These claims are unexhausted, and this Court will not review unexhau
claims.Picard, 404 U.S. at 275.

In addition petitioner’'s unexhausted claims are procedurally defautextedural
default is distinct from exhaustion in the habeas conligxat 1230. The procedural
default rule bars consideration of a federal claim by a federal court when it is clear th
stae court has been presented with the federal claim but declined to reach the issue
procedural reasons or it is clear that the state court would hold the claim procedurall
barred.Id. at 123031 (citations omitted). If a state procedural rule would posclude
petitioner from raising his claim at the state level, the claim is considered “procedura|
defaulted” and the federal courts are barred from reviewingldima on the merits.

Boercke] 526 U.S. at 845Colemarv. Thompson501 U.S. 722, 7332 (1991). This Cour
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will only hear the merits of a procedurally defaulted claim if the petitioner can show *“
for the default and prejudice from a violation of federal lavdrtinez v. Ryan566 U.S. 1,
10 (2012) (citingColeman 501 U.S. at 750 petitioner can show cause by
demonstrating that “some objective factor external to the defense impeded [petitione
efforts to comply with the State’s procedural ruMirray v. Carrier, 477 U.S. 478, 488
(1986).

Here, though he filed a personal restraint petition with the court of appeals,
petitioner neglected to do so with the state supreme court. As noted above, this did
give the state courts a full opportunity to review petitioner’s case for legal error.
Petitioner’s judgment and sentence became final in 2015. Petitioner neglected to a
the court of appeals’ decision within 30 days. Dkt. 17, x; RAP 13.5, 13.5A. In

Washington, a petitioner can only file a personal restraint petition within one year o

Cause

not

ppeal

f

sentence finalization. RCW 10.73.090. Because he did not exhaust his remedies with his

initial personal restraint petition and the one-year statute of limitations has expired

for a

second petition, petitioner can no longer present his remaining claims to the Washington

Supreme Court. Petitioner’s remaining claims are procedurally barred under state |
he is now unable to fully exhaust them. Petition has not demonstrated that some ol
factor impeded his efforts to comply with state procedure and appeal to the state st
court.Federal corts will not hear such procedurally barred claims on their merits abs
a showing of cause and prejudice stemming from a violation of federa\liaminez

566 U.S. at 10Because of this, his remaining claims are procedurally barred.
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Because of this procedural bar, the remedies normally associated with a mixe
petition are inappropriate. The Court will normally dismiss a mixed petition containi
both exhausted and unexhausted claims without prejudase 455 U.Sat, 522.
Alternately, the Court can stay the petition “while the petitioner returns to state cout
exhaust his previously unexhausted clainkhines v. Webeb44 U.S. 269, 275-76
(2005). However, the Court only considers these remedies when a state court has
had the opportunjtto examine a petitioné& claims.Franklin v. Johnson190 F.3d 1223
1231 (9th Cir. 2002). When a petitiorseclaimsare unexhauste@rocedurally barreth
state court, and he cannot show cause and prejudice for failing to exhaust his reme
“the district court dismisses the petition because the petitioner has no further recou
state court.’ld.

Respondent requests that the Court dismiss the petition without prejudice.
However, dismissing the petition without prejudice is futile because petitioner no lo
has the option of exhausting his claims in state court before returning to federabeet
id. For the same reason, staying the proceeding would serve no purpose. Accordin
the interest of judicial economy, this Court declines to dismiss the petition or stay tk
proceeding and instead recommends that those unexhausted claims be dismissed
prejudice and that those exhausted claims move forwattteamerits
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2017 addressing the merits of petitioner’s grounds 9, 13, 15, 17, and 21, in addition

I nstructionsto Parties and the Clerk

Respondent is directed to file a supplemental anewer before September 4,

previous arguments addressing exhaustion, procedural default, and mootness.

Petitioner may reply to this supplemental ansaveor before October 4, 2017.

The Clerk is instructed to re-note the petition@mtober 13, 2017.

Tl TS

J. Richard Creatura
United States Magistrate Judge

Dated this 4tlday of August, 2017.
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