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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA

ERIKA M. QUIROZ,

Plaintiff, CASE NO. C17-5392-RBL

V. ORDER AFFIRMING THE
COMMISSIONER AND DISMISSING

NANCY A. BERRYHILL, Acting THE CASE
Commissioner of Social Security,

Defendant.

Erika M. Quiroz seeks review of the dendélher applications for Supplemental Security

Income and Disability Insurance Benefits.eSfontends the ALJ exdén assessing certain
medical opinions, lay testimony, and her own eatiye statements. Dkt. 10. As discussed
below, the CourAFFIRMS the Commissioner’s final decision abiSMISSES the case with
prejudice.

BACKGROUND

Ms. Quiroz is currently 49 years old, hakigh school diploma anivo years of college

education, and has worked asilérstrator and graphic design Tr. 48, 217. In July 2013, she

applied for benefits, alleging disability as of October 1, 2007. 184-96. Her applications

1 At the administrative hearing, Ms. Quiroz arded her alleged onsettddo May 1, 2013. Tr.
44,
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were denied initially and oreconsideration. Tr. 132-37, 139 The ALJ conducted a hearin
on May 22, 2015 (Tr. 41-81), and subsequeisyed a decision finding Ms. Quiroz not
disabled. Tr. 19-35. As the Appeals Council ddrils. Quiroz’s request for review, the ALJ’
decision is the Commissionstfinal decision. Tr. 1-4.
THE ALJ'S DECISION
Utilizing the five-step disability evaluation procesthe ALJ found:

Step one: Ms. Quiroz has not engaged in subsitd gainful activity since the alleged
onset date.

Step two: Ms. Quiroz’s severe impairmentsinde fiboromyalgiaanxiety disorders,
bipolar disorder, and bordere personality disorder.

Step three: These impairments did not meetegjual the requirements of a listed
impairment?

Residual Functional Capacity (“RFC”): Ms. Quiroz can perform light work, with
additional limitations. She can lift/carry 20 pounds occasionally and 10 pounds
frequently. She can stand/walk for six h@ur an eight-hour workday, and sit for six
hours in an eight-hour workday. She shaaNdid exposure to extreme cold and heat,
vibrations, heights, hazards, and heavy eqeiim She can perform simple, routine tas
consistent with a specific vocational prepianalevel of 1-2. Sé cannot have contact
with the public and would do besith “independent-type” work.

Step four: Ms. Quiroz cannot prm her past work.

Step five: As there are jobs that exist in sifjceint numbers in the national economy t
Ms. Quiroz can perform, she is not disabled.

Tr. 19-35.
DISCUSSION
A. Medical Opinions

Ms. Quiroz raises a number of challentgesertain medical opinions, which the Court

220 C.F.R. 88 404.1520, 416.920.
320 C.F.R. Part 404, Subpart P, Appendix 1.
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will address in turn.

1. John Nance, Ph.D.

After the administrative heiag, the ALJ submitted intevgatories to Dr. Nance, a
medical expert, to request answers to a vanétuestions regarding Ms. Quiroz’s functional
limitations. Dr. Nance opinedhter alia, that Ms. Quiroz could perform “simple repetitive”
tasks. Tr. 510. The ALJ's RFC assessment limits Ms. Quiroz to “simple, routine tasks
consistent with an [SVP] number of 1-2[gnd Ms. Quiroz argues that the ALJ's RFC
assessment fails to fully account for Dr. Nasagpinion, even though the ALJ purported to gi
significant weight to it.

This argument lacks merit. Therenigs meaningful distinton between “simple
repetitive” tasks and “simple, routine” tasks imptied in work at the SVP 1-2 level, and other
courts have found “repetitive” arfcbutine” to be consistentSee, e.gCummings v. Berryhill
2018 WL 813620, at *2-3 (C.D. Cal. Feb. 9, 20 B)rtenshaw v. Berryhill2018 WL 550590,
at *4 (C.D. Cal. Jan. 23, 2018%arcia v. Colvin 2016 WL 6304626, at *6 (C.D. Cal. Oct. 27,
2016).

Likewise, Ms. Quiroz has failed to shdle ALJ's RFC assessment does not account

Dr. Nance’s opinion that she requsra “relatively stable, predictable setting” in which to work.

Tr. 510. The ALJ restricted Ms. Quiroz to merhing simple, routine, unskilled work, and the
vocational expert testified that the jobs identif&dtep five are “jobs where there isn’'t a who
lot of change in the workplace.” Tr. 75.

Thus, because Ms. Quiroz has not shown the ALJ's RFC assessment is inconsiste
Dr. Nance’s opinion, she has not shotliat the ALJ’s failure to inade the identicalestrictions

described by Dr. Nance resulted in prejudi&ee Turner v. Comm’r of Social Sec. Adn6a3
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F.3d 1217, 1223 (9th Cir. 2010) (ALJ need not pilevieason for rejecting physician’s opinior
where ALJ incorporated opinions into RFALJ incorporated opinions by assessing RFC
limitations “entirely consistent” wi limitations assessed by physician).

2. Wendy Hartinger, Psy.D.

Dr. Hartinger examined Ms. Quiroz iork 2015, at DSHS’s request. Tr. 496-500. S
concluded Ms. Quiroz “is not likely capablemfintaining gainful employment in the future”
because she cannot manage her mental heafiptsgns, even with treatment. Tr. 499-500.

The ALJ discounted Dr. Hartinger's opam because it was based on Ms. Quiroz’s
presentation during the examination, and without a review of the loiggt medical record.
Tr. 30. The ALJ pointed to other examination fesstevealing normal caentration, in contrast
to Dr. Hartinger’s finding that Ms. Quiroz hador concentration and mry (without citation
to any specific test result$d. The ALJ also found Dr. Hartinggvas unaware of the extent of
Ms. Quiroz’s daily activities, iduding her volunteework and church pécipation, which show
she is more capable than foumylDr. Hartinger. Tr. 30-31.

Ms. Quiroz argues the ALJ erred in findingtiner treatment record was inconsistent
with Dr. Hartinger’s opinion with respect to concentration defibézause there are some

records that are consistent wib. Hartinger’s conclusion. Dkt. 18 7. But none of the recorg

cited by Ms. Quiroz pertain to heoncentration; they generalbertain to her tangential thought

process and dramatic presentatidoh. (citing Tr. 451, 459, 462, 465, 488, 491). None of thos
citations suggests the ALJ erred in compaftingemarkable” concentration testing with Dr.
Hartinger’s conclusory statements regardifigy Quiroz’s concentration deficits, or in

discounting Dr. Hartinger'spinion on that basisSee Tommasetti v. Astrle83 F.3d 1035,
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1041 (9th Cir. 2008) (not improper to rejectainion presenting incorsgencies between the
opinion and the medical record).

And although Ms. Quiroz emphasizes the tegperformed by Dr. Hartinger (Dkt. 10 af
7-8), Dr. Hartinger did not cite any particular testing as support for her finding that Ms. Qu
concentration was poor, as noted by the ALJitHeumore, an examining physician previously
found Ms. Quiroz retained sufficient concentratto perform detailed and complex tasks (Tr.
327), which contradicts Dr. Hartinge conclusion. In light of thesconflicts in the record, the
ALJ’s reasoning is supptad by substantial evidence.

Ms. Quiroz also argues the ALJ erred isadiunting Dr. Hartinger’'spinion because shq
was unfamiliar with Ms. Quiroz’s activities, which are inconsistent with Dr. Hartinger’s
conclusions. Ms. Quiroz contends Dr. Hager was indeed aware loér activities, and
summarized them in her report. Dkt. 10 &ti@ng Tr. 498). Dr. Heinger’s opinion does
contain a summary of some of M3uiroz’s activities, but doast mention her volunteer work
or church participation, which the ALJ highhiggd. Tr. 30-31. Ms. Quiroz’s ability to
participate in activities on a regular basistairch (attending services, singing with the chaoir,
taking additional voice lessons, cooking meals fangés (Tr. 58-60)) is atdds with her report
to Dr. Hartinger that she spends all day compigtrituals and compulsiveehaviors, obsessive
thoughts, and extreme anxiety” amaist “consistently engag[e] ooping skills all day to keep
herself calm.” Tr. 499. The contrast between Ms. Quiroz’s actiatiesDr. Hartinger’'s
conclusions is a specific, legitimate reago discount Dr. Hartinger’s opiniorsee Rollins v.
Massanarj 261 F.3d 853, 856 (9th Cir. 2001) (affimgian ALJ’s rejection of a treating
physician’s opinion that wasdonsistent with the claimant’s level of activity).

I
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3. Erum Khaleeg, M.D.

Dr. Khaleeq performed a psychiatric exantioa of Ms. Quiroz in September 2013. Ti.

323-27. Dr. Khaleeq opined thatter alia, Ms. Quiroz
may have difficulty accepting instructions from supervisors and interacting with
coworkers and the public as evidenced fiwen presentation. She was repeatedly
looking at her companion for support, tiolg her hand, and getting lost easily
and was not as afsredirectable.

[She] may have difficulty maintaininggular attendance in the workplace
although she is able to follow autme with her child at home.

The usual stress encountered in thekptace may aggravate her psychiatric
conditions.

Tr. 327. The ALJ gave “some weight” to Dr. &bkeq’s other findings, that Ms. Quiroz could
perform simple and repetitive tasks, as wellletiled and complex tasks. Tr. 30. The ALJ
characterized Dr. Khaleeq'’s findings quoted abas “equivocal” because they describe only
“possible” difficulties, and are inconsistent whs. Quiroz’s activities as well as with Dr.
Khaleeq's Global Assessment of FunctioninGA&F”) score of 65-70 (which describes only
mild symptoms or limitations) and Ms. Quiropsrformance on mental status examination.
30.

The ALJ’s finding that somef Dr. Khaleeq’s findings werequivocal is a specific and

legitimate reason to discount that portion of her opini®ee Khal v. Colvi2015 WL 5092586,

at *7 (D. Or. Aug. 27, 2015gff'd sub nomKhal v. Berryhill 690 Fed. Appx. 499 (9th Cir. Apr

28, 2017) (finding a doctor’s opwm describing “probabl[e]” lintations was equivocal, and
affirming an ALJ’s decision discounting it as sumdtause it was speculativelitation to other
portions of Dr. Khaleeq's opini@y where she rated Ms. Quiroz’'s GAF score in the mild rang
and found that she performed ‘Higiwell” on the mental statusxamination, also support the

ALJ’s assessment of Dr. Khaleeq's opinion.eTA&LJ did not use Dr. Khaleeq's GAF score to
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“raise” Ms. Quiroz’s level ofdnction (as she alleges (Dkt. 10 at 11)); the ALJ reasonably fo
the GAF score to be inconsistent with the poédly severe limitationslescribed elsewhere by
Dr. Khaleeq. This is not an improper use of GAF sco8ee Buck v. BerryhjlB69 F.3d 1040,
1050 (9th Cir. 2017) (finding no error in the ALJ’s contrastirgAd score of 60 with medical
opinion describing severe symptoms, amtounting the opinion on that basis).

4. Jeanne Fischer-McKee, ARNP

Ms. Fischer-McKee, a treating provider, omline March 2014, that Ms. Quiroz is unab
to work, look for work, or prepare for worki'r. 366. In March 2015, she described Ms. Quir
as “unable to tolerate contragith others outside her small deocof supportivdriends][,]” and
impaired in her ability to go ounh public, ability to concentrat@and ability to participate in
pleasurable or work-related activities. Tr. 431.

The ALJ gave little weight to Ms. Fischer-McKee’s statements, finding them incons
with a treatment record indicating improvemeiith medication and mostly normal mental
status examination findings. Tr. 31. The ALJ dtmand the statements to be inconsistent wit
activities, which demonstrate Ms. Quiroz can attend appointmentamngggo out in public,
and enjoy pleasurable activitiek.

These are germane reasons to dischlmtrischer-McKee’s lay opinion. Although Ms
Quiroz contends that other evidence in the mi®inconsistent witlthe ALJ’s findings, the
Court cannot reweigh the evidenbeit reviews the ALJ’s finding®r substantial evidence. Th
ALJ’s decision references evidence of recoricating Ms. Quiroz’s symptoms improved with
treatment and that she was observed to havemarkable or mild findings on mental status
examinations on multiple occasions. The activities cited by the ALJ are also inconsistent

the conclusions reached by M8scher-McKee. Thereforéhe ALJ’'s assessment of Ms.
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Fischer-McKee’s statements is affirme8ee Lewis v. Apfe236 F.3d 503, 511-12 (9th Cir.
2001) (germane reasons for discounting layrtesty included inconsistency with medical
evidence, evidence of claimant’s activities, and claimant’s reports).
B. Ms. Quiroz’s Testimony

The ALJ discounted Ms. Quiroz’s testimony for several reasons: (1) the objective
medical evidence did not corroborate the ex¢érihe limitations Ms. Quiroz alleged; (2) the
treatment record shows “some periods of ina@daymptoms attributable to stressors, but
longitudinal improvement with medication and coelitey”; and (3) Ms. Quiroz’s activities wer
not consistent with hellagations of debilitating pain or seeesocial anxiety. Tr. 24-29. Ms.
Quiroz contends that these reasons are notafehconvincing, as required in the Ninth Circu
See Burrell v. Colvin775 F.3d 1133, 1136-37 (9th Cir. 2014) (citMglina v. Astrue674 F.3d
1104, 1112 (9th Cir. 2012)).

First, Ms. Quiroz argues the ALJ erred intimg a “blanket assedn” that her testimony

is not credible, rather than eqpting what parts of her testimoaye not credible. Dkt. 10 at 15.

Ms. Quiroz’s argument does not accurately dbedhe ALJ’s decision: the ALJ specifically
identified testimony that he found to be incotesi$ with other evidence, namely Ms. Quiroz’s
testimony regarding her limitations caused by fibyatgia and her mental disorders, as well g
her allegations of social anxiety. Tr. 24-ZBhe ALJ did not simply state that Ms. Quiroz
lacked credibility, as she claims. Dkt. 10 at 1t(fs not sufficient for the ALJ to reject a
claimant’s testimony in one blanket assmrtthat the claimant is not credible.”).

Ms. Quiroz further challenges the ALJ’s reamg with respect to fiboromyalgia. Dkt. 1
at 16. The ALJ noted Ms. Quiroz’s fibromyalgimgnosis was establisiebut that her physica

examinations were unremarkable (aside fearbjectively reportetenderness), showing no
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swelling, good range of motion, and full extignstrength. Tr. 25. Although Ms. Quiroz
argues the ALJ’s analysis of fibromyalgia dvesause it mentions the lack of “objective
findings,” the ALJ credited the existence of MRiiroz’s fibromyalgia and focused on whethe
the record showed that it caused functionaititions. Dkt. 10 at 16. In light of her normal
range of motion and strength, the ALJ reason&daind that Ms. Quiroz had not shown that he
fibromyalgia caused disabling limitationSee Rollins v. Massanafi61 F.3d 853, 857 (9th Cir
2001) (“While subjective pain testimony cannot bected on the sole ground that it is not full
corroborated by objective medicali@ence, the medical evidencesidl a relevant factor in
determining the severity of the claimanpain and its diabling effects.”).

Next, Ms. Quiroz argues the ALJ erredimding that her mental symptoms improved
with treatment and that they were established primarily by subjective reports. Dkt. 10 at 1
disputes her symptoms sigdintly improved, and contendsather limitations were not

established primarily by her subjective repoits. She points to one treatment note that

mentions increased symptoms (Dkt. 10 at 13, 1férfieg to Tr. 432)), but the ALJ did mention

“periods of increased symptorattributable to stressors[.JTr. 28. One treatment note does n
establish that the ALJ unreasonably found thatrecord showed dhgitudinal improvement
with medication and counselingee id Because Ms. Quiroz has not shown that such a find
is unreasonable, the ALJ’s interpretation is affirmed.

With regard to whether Ms. Quiroz’s nmtal symptoms were established by only her

subjective reports, she refersaimother portion of her brief, adghsing the ALJ’'s assessment of

Dr. Hartinger’s opinion. Dkt. 10 dt6 (referring to Dkt. 10 at 5)But whether Dr. Hartinger’s
opinion was based on Ms. Quirozighgective reports is a separasue from whether the recor

as a whole contains mostly unremarkable objective findings regarding rhealidd, contrary to
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Ms. Quiroz’s subjective reports of disabling symptoms. The ALJ cited multiple normal me
status examinations and evidence of improvemaht treatment, and contrasted that evidenct
with Ms. Quiroz’s reports of an anxious mood.eTALJ did not err in condering the extent to
which Ms. Quiroz’s testimony was consistanth the objective evience in the record.

Finally, Ms. Quiroz argues the ALJ erredrelying on her daily actities to discount her
testimony, because the ALJ failed to find that'taetivities consumed aubstantial part of her
day or that they were easily transferable woak environment.” Dkt. 10 at 16. But the ALJ

explained how Ms. Quiroz’s activities contra@idther testimony, specifically as to debilitating

social anxiety, and did not err in discounting testimony on that basis. There are two waysii

which an ALJ can properly rely on activitiesdiscount a claimant’s testimony, and the fact th
the ALJ did not useneof the proper methods does motalidate his use of thether method.
See Orn v. Astryet95 F.3d 625, 639 (9th Cir. 2007) (adtes may undermine credibility wher
they (1) contradict the claimant’s testimony(®) “meet the threshold for transferable work
skills”).

Because Ms. Quiroz has not shown that any of the ALJ’s reasons to discount her
testimony are insufficient or invalid, the AlsJassessment of her testimony is affirmed.
C. Lay Testimony

Ms. Quiroz challenges the ALJ's assessmeseotral lay statements. An ALJ’s reasd
to discount a lay statement must be germ&@ee Smolen v. Chaté30 F.3d 1273, 1288-89 (9th
Cir. 1996).

First, Ms. Quiroz challenges the ALJ'ssassment of September 2013 and February 2
statements provided by her friend, Margaret LageeTr. 32 (referring to Tr. 223-30, 268-69)

The ALJ summarized Ms. Lapic’s statements fmohd Ms. Lapic wrote in her capacity as an
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advocate, rather than an objective observertlaatcthe statements were based on Ms. Quiroz

presentation and subjective reports, whigre discounted for the reasons discussguta Tr.
32. The ALJ also found that Ms. Quiroz’s adies were inconsistemtith the limitations
described by Ms. Lapicld.

Even if the ALJ erred in discounting Ms.ji@’s statements due to her status as an
“advocate,” the ALJ's other reasoas: germane. Ms. Lapicsatements are replete with
references to Ms. Quiroz’s subjective statements, and, as expupeathe ALJ did not err in
discounting Ms. Quiroz’s subjective statemerftsirthermore, the activities identified by the
ALJ — such as homeschooling her son, watcliiogumentaries, cooking and house chores,
singing in a church choir — aredonsistent with the complete inability to focus and concentt
described by Ms. LapicSee, e.q.Tr. 223, 227, 230, 268. These are germane reasons to
discount Ms. Lapic’s statementSee Valentine v. Comm’r of Social Sec. Admird F.3d 685,
693-94 (9th Cir. 2009);ewis 236 F.3d at 511-12. The ALJ’s inclusion of an invalid reason
harmless error, because the valid reasomgar intertwined with the invalid reason.

Ms. Quiroz goes on to challenge the ALd&sessment of a statement written by her

priest, Rev. Kathleen PattoiseeTr. 270. The ALJ summarized Rev. Patton’s statement, and

gave it “some weight,” indicatinthat the concentratn, attention, and social deficits describe
by Rev. Patton were accounted for in the RFC assessment. Tr. 33. The ALJ found that tf
severe limitations described by \R&atton were inconsistent wikltis. Quiroz’s activities and
based on her subjective repavtiich was discountedd.

Ms. Quiroz argues that the ALJ erredailing to specify which activities were
inconsistent with Rev. Patton’s statement. DRtat 14. Even if this argument had merit, she

does not challenge the ALJ’s othreason: that Rev. Patton’sigment relied on Ms. Quiroz’s
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subjective reports, which were discounteddded, Rev. Patton’s statement refers on multiplg
points to Ms. Quiroz’s report gymptoms or experiences. Tr. 270. Because the ALJ prope
discounted Ms. Quiroz’s statements, as discusspth the ALJ did not err in discounting Rev
Patton’s statement to the extent it wasdzshon Ms. Quiroz’s subjective repoBee Valentine
574 F.3d at 693-94. To the extent that the Alodfer reason may be erroneous, it is harmleg
error in light of the ALJ’s dter independent, valid reason.
CONCLUSION

For the foregoing reasons, the Commissioner’s decisidRlBRMED and this case is

DISMISSED with prejudice.

DATED this 8" day of March, 2018.

TRB

Ronald B. Leighton
United States District Judge
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