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UNITED STATES DISTRICT COURT
8 WESTERN DISTRICT OF WASHINGTON
o AT TACOMA
10 ||WASTE ACTION PROJECT CASE NO.C17-5445 BHS
11 Plaintiff, ORDERGRANTING IN PART
\Z AND DENYING IN PART
12 PLAINTIFF'S MOTION FOR
PORT OF OLYMPIA SUMMARY JUDGMENT AND
13 DENYING DEFENDANT'’S
Defendant. MOTION FOR SUMMARY
14 JUDGMENT
15 . i . . ,
This matter comes before the Court on Plaintiff Waste Action étiejeWAP”)
1 . .
¢ motion for summary judgmenbkt. 62, andDefendant Port of Olympia (“Port”) cross
17 . . . : .
motion for summary judgment, Dkt. 80’he Court has considered the pleadings filed|in
18 . . : : .
support of and in opposition to the mots@nd the remainder of the file and hereby
19 : . . : :
grantsin part anddeniesn part WAP’s motion and denies the Portistion for the
20 :
reasons stated herein.
21
22
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I. PROCEDURAL HISTORY

On June 12, 2017, WAP filed a complaint against the Port agsesinclaims for
violation of the Clean Water Act, (“CWA”) as amended, 33 U.S.C. $136

On August 21, 2019, WAP filed a motion for summary judgment. Dkt. G2. O
September 9, 2019, the Port responded and filed a cross motion foasumdygment.
Dkt. 80. On September 30, 2019, WAP replied to its motion and regptmtiee Port’s
motion. Dkt. 109. On October 4, 2019, the Port replied to WAP’s resporksel 18.
On October 8, 2019, WAP filed a surreply requesting the Court stikaiic material
contained in the Port’s reply. Dkt. 123.

II. FACTUAL BACKGROUND
A. The Facility

The Port owns a arine terminal facility that operates as both a log yard and 4
marine cargo transportation facility (SIC Codes 4491 and 240K1).63-1 at 8! The
site is approximately®acres, mostly paved, located on the Port Peninsula, jutting n
into Budd Inletfrom downtownOlympia. Id. at 11. The Facility is covered byaNonal
PollutantDischargeElimination System (“NPDES”)Iindustrial Stormwater General
Permit (“ISGP”) No. WAR001168Id. at 8. The first relevargermitexpired on January
1, 2015, Dkt. 623, and the current permit is valid from January 2, 2015 to Decembe

2019, Dkt. 624,

prth

r 31,

L All page citations ar&ECF pagination.
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Stormwater from the facility discharges to Budd Inlet, which is arairad
waterbodyincluded on Washington’s “303(d)” list for dissolved oxygen and dioKikt.
63-2; Pronsolinov. Nastri 291 F.3d 1123, 11279 (9th Cir. 2002) (explaining that
303(d) listed waterbodies afgose areas for which the states must set more stringen
standards tprotect watequality). Stormwater discharges at the Port are monittned
two drainage basins, Basin A aBdsin C, at sampling points A02 and TF1, respectiv
Dkt. 63-1 at13-14, 27/28. Other industrial stormwater discharges from Basins A an(
go unmonitored, includingdischarges from points FA4, and discharges frothe
facility’s wharf on the facility’s westeradge. Id. at 14.

B. Prior Suit and Treatment Facility

On November 26, 2011, the Court entered a consent dentdasy a CWA
citizen’s suit against the Por©lympians for Pub. Accountability v. Port@fympia
C095756BHS, Dkt. 51 (W.D. Wash. Nov. 27, 2011As part of that decree, the Port
“agreed to design, engineer, and construct a stormwater treatmiggt fAEWTF")] . . .
.” Dkt. 80 at 6. The Port spent years developing and testargpus gstems, and
eventually settled on the Fenton’s Oxidization Process. Bkf|88-10. The Port
contends that the SWTF was fully operatibon December 31, 2014. Dkt. 85, { 16.

On January 28, 201%e Peroxide Containment System in the SWTF failed,
resulting in a release of nine thousand six hundred (9,600) gall@ffty percent
(50%) Hydrogen Peroxide Solution. Dkt.-63, 8 3, 15. On January 29, 2015, Ecolo

inspectors Paul Stasch, John Diamant, and Steve Eberl arrivedRairttand denmaled

1 C

access to inspect the SWTF. Dkt.85, 1 TBe Port denied the inspectors access

ORDER- 3



10

11

12

13

14

15

16

17

18

18

20

21

22

contending that the area was under the control of the Port’'s emgrgentrol contractor
Id. T 19. “Testing of downstream storm drain lines, catch basins, and pipgrstation
indicated that no material left the site and entered Budd Irdéhei storm drain system.
Dkt. 81-6 at 4.

On June 10, 201&cology and the Port entered Agreed Order #13316. Did. §1
The order identified two violations of the Port’s IBGvhich werethe containment
requirement for the chemical liquathd a failure to report a change to its engineering

report regarding the design of the containment aleaat 4-5. Pursuant to the order, th¢

D

Port agreed to submit adequate engineering plans, pay a paErdt¥00, and have the
SWTF fully operational by October 31, 2014l at 5.

On October 11, 2016, the Port requested ariwath extension of the SWTF
deadline. Dkt. 8110at3. In December of 2016, Ecology and the Port entered Agree
Order #13881, which granted that extensitth. In the cover letter granting that order,
Ecology stated that no further extensions would be granted antktfective January 1,
2017, all benchmarks that are exceeded will need to be addressgghtthe Corrective
Actions required by Industrial Stormwater General Permit Cond8ih Id. at 2.

On March 17, 2017, Ecology issued the Port a notice of compliaititédgreed
Order#13316as amended by Agreed Orddr3881 Dkt. 81-11.

C. Current Suit and Enforcement Action

In April 2017, WAP sent the Port a notice of intent to sue letter. D&t 2163.

The letter alleges numerous violations of the Port’s ISE@P On June 12, 201 TWVAP

filed the instant complaintld. at 1-20. The Cart graned numerous stipulated
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extensions of the trial date and pretrial deadlines whil@anges engaged in settlemen
negotiations.SeeDkt. 29, 38.

Meanwhile, the Port exceeded the benchmark for Chemical Oxidagmand
(“COD?”) for three quarters during 2017, which triggered a Level 3 Covesgiction
under ISGP Condition S8Dkt. 6311, § 3, § 8.0nMay 11, 2018,the Port sought a
modification of coverage under the permit requesting-en@dth extension of the Level
3 Corrective Action deadline to September 21, 2020. DkLZB1IThe Port stated that it
was continuing to work with its consultants to improve the $\W0 that it could meet
the COD benchmarks going forwarttl. On August 1 2018, Ecologydenied the reques
stating that the Port has noet the intent of the permiDkt. 81-13.

On September 25, 2018, the Port submitted an engineering desah

addendum for Ecology’s review. Dkt.-85. On October 21, 2018, Ecology responde

recommending upgrades to the Port’s plans. Dkil@1Based on the Port’s
improvements to its SWTF, it met the COD benchmarks for the firsgtwaoters of
2019. Dkt. 6311, § 3, 1 17.0nJuly 30, 2019, Ecology and the Port entered Agreed
Order #16584.1d. The Port agreed to four categories of corrective actiansder to
consistently meet the permit benchmarks beginning July2D,2@hich are (1an
alternatives analysis evaluatid®) an engineering report and implementation of
improvements, (3heimplementation of best management practicBMPs’) and other

improvements, and (4) permit compliandd. at 6-8.

|

—+
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[1l. DISCUSSION
A. Motionsto Strike

In its reply/response, WAP moves to strike DBtk.7, 8115, 821, 822, 824,
82-5, 826. Dkt. 109 at 2829. The Court denies the motion as moot because the Cg
does not rely on any of these documentsonsidering the parties’ motions.

In its surreply, WAP moves to strike the Second Declaration of 1Gphsr
Waldron andarguments regarding wheth&AP may enforce this citizen suit. Dkt. 123
The Cout denies the motion as moot because it does not rely on thatatexi and it
rejects the Port’'s arguments on the issue of jurisdiction.

B. Subject Matter Jurisdiction

The Port argues that the Court lacks jurisdictearthis suit because (1)
“Ecology isdiligently prosecuting permit compliance,” (2) WAP’s claims farewholly
past violationsand (3) WAP’s allegations are not in good faith. Dkt. 80 at135

1. Enforcement

The CWA precludes numerous types of citizen suits, two of whicheleant in
this matter. Firsta citizen suit is preclude€if the Administrator or State has
commenced and is diligently prosecuting a civil or criminabaan a court of the
United States...” 33 U.S.C. § 1365(b)(1)(B)Although the Port cites and misgest
this provision in its motion, Dkt. 80 at 39, the Port states in ily thpt it “erroneously
cited the 8 1365 bar, but it relies” on tikerrelevant provision, Dkt. 118 at 2 n.1.
Therefore, the Court denies the Pomhotionas to the applicabiljitof § 1365(b)(1)(BXo

WAP’s complaint

ORDER- 6
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Second citizens may not bring suits for civil damages for “any violatiorwith
respect to which &tate has commenced and is diligently prosecuting an aciaber a
State law comparable to” the CWA. 33 U.S.C. 8§ 1319(g)(6)(A)kigr this section to
apply,“the comparable state law must contain penalty provisions aedalty must
actually have been assessed under the state kme& Deep Cattle Co., Inc. v. Bindan
Inv. Co. Ltd, 94 F.3d 514, 516 (9th €i1996)(citing Citizens for a Better Env'’t v.
UNOCAL 83F.3d 1111, 1115 (9th Cir.1996)A\ settlement is not a “penalty” even if i
involves a payment of money by the alleged violatdNOCAL, 83 F.3dat1115-162

In this case, the Port fails to establish that WRAigen suit is precluded by
81319. First, the Port contends that the statute should be interpreted bsoedilyhat
any enforcement action for a violation of the permit precludeszzisuit for any other
violation of the same permitSee, e.g.Dkt. 118 at 4 (“Ecology has been, and is
currently, aggressively and diligently prosecuting enforceroktine Port's Permit).

The Port cites no authority for this proposition, and it conflicth ®i1319’s “any
violation” language.Although the Court doubts the Port’s position that an enforcemg
action for oneaalleged violatiorof a permit precludes a citizen’s suit for any othlérged

violation of the same permit, the next issue is dispositive of the Portitsqmos

2The Port cites authorities from other circuits that dictate a Brzempassingiew of penalties
in administrative actionsSee, e.gFriends of Milwaukee’s Rivers v. Milwaukee Metro. Sewerage, Dis
382 F.3d 743, 763 (7th Cir. 2004).evying additional penalties on violators who are undertaking
massive remedial projects will not bring about compliance any faster or cause thoresuhy more
effective—it will just cause the result to be more expensively arrived atfie Cout declines to follow
these authorities because they directly conflict with Ninth Circuit precedent.

ent

—
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Second, the Port fails to establish that Ecology assessquaalfies fothe
violations currenthasserted by WAPIn 2016,Ecology assessed a fine for failure to
implement a proper containment area for the SWTF’s liquid chésvaca the Port’s
failure to notify Ecology of the Pdstalteration to its SVWWF design.Dkt. 81-6. The Port
fails to establish that WAP is piggybacking on theséations orpenalties.See Knee
Deep 94 F.3d at 516, Although the[state agencyhssessed a penalty agaiise
violator] for the June 2, 1993 violation, this etime assessment is not gemaao our
decsion in this casebecause the settlement for later violations did not asseakipgn
for those violations.).Therefore, the Court denies the Port’s motasrtio preclusion of
the suitunder § 1319.

2. Good Faith Allegations

Section 505 of the CWA “confers jurisdiction over citizenswhen the citizen
plaintiffs make a goodaith allegation of continuous or intermittent violation[s] . . . .”
Gwaltney of Smithfield, Ltd. v. Chesapeake Bay Found,,484.U.S. 49, 64 (1987)
“[A] citizen plaintiff must allege ‘a state of either continuous deimittent violation
that is, a reasonable likelihood that a past polluter will oaetto pollute in the futuré.
Sierra Club v. Union Oil Co. of Californj&853 F.2d 667, 669 (9th Cir. 1988) (quoting
Gwaltney 484 U.Sat 57).

In this case, the Port argues that WAP has failed to allege ongolations and
that WAP’s allegations are not made in good faith. Dkt. &5&38. The Port, however
fails to address any specific allegatiadVAP’'s complaint and mostly usesetlgood

faith requirement to casspersions on WAP and its couns&lee, e.g.(“WAP was in

ORDER- 8
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constant, secret communication with the duplicitous permitgemn Paul Stasch. The
Court declines to address the Polegally unsupported and spurious argumeistead,
the Court will address the ongoing nature of some of WAP’s altagati considering
WAP’s motion for partial summary judgmentherefore, the Court denies tRert's
motion on these issues.

3. Standing

The Port includes an entire section on standing only to cd@c¢hat it is not
contestingVAP’s assertion of standing at this timekt. 80 at 3435 (“It begs the
queston why WAP is using the same individuals and law firm to purseesame claims
that[Olympians for Public Accountabilifyorought against the Pdit. This portion of
the brief appears to be used to caditionalaspersion®n WAP’s members and courisé
and does not support a conclusion, let alone any inference, ARtattks standing.

C. Summary Judgment
1. Standard

Summary judgment is proper only if the pleadings, the discovergiankbsure
materials on file, and any affidavits show that there is no gengsne ias to any materig
fact and that the movant is entitled to judgment as a mattewofffad. R. Civ. P. 56(c).
The moving party is entitled to judgment as a matter of law wheendhmoving party
fails to make a sufficient showing on an essential element afra o1 the case on whick
the nonmoving party has the burden of pro@€lotex Corp. v. Catretd77 U.S. 317,
323 (1986). There is no genuine issue of fact for trial where the recaed,dala whole,

could not lead a rational trier Gct to find for the nonmoving partyMatsushita Elec.

U

|l

I
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Indus. Co. v. Zenith Radio Carpl75 U.S. 574, 586 (1986) (nonmoving party must
present specific, significant probative evidence, not simplypn&smetaphysical doubt”).
See alsd-ed. R. Civ. P. 56(e). Conversely, a genuine dispute over a materialis&st €
if there is sufficient evidence supporting the claimed factualdés requiring a judge orf
jury to resolve the differing versions of the truthnderson v. Liberty Lobby, Inc&77
U.S. 242253 (1986);T.W. Elec. Serv., Inc. v. Pac. Elec. Contractors A09 F.2d
626, 630 (9th Cir. 1987).

The determination of the existence of a material fact is oftemsa duestion. The
Court must consider the substantive evidentiary burden thabtireoving party must
meet at trik—e.g., a preponderance of the evidence in most civil cassderson477
U.S. at 254T.W. Elec. Serv., Inc809 F.2d at 630. The Court must resolve any facty
issues of controversy in favor of the nonmoving party only whefeattte specifically
attested by that party contradict facts specifically attesteddomoving party. The
nonmoving party may not enely state that it will discredit the moving party’s evidenc
at trial, in the hopes that evidence can be developed at trighporsuhe claim.T.W.
Elec. Serv., Ing 809 F.2d at 630 (relying ddnderson477 U.S. at 255). Conclusory,
nonspecific statements in affidavits are not sufficient, and ngdacts will not be
presumed.Lujan v. Nat'l Wildlife Fed'n497 U.S. 871, 8889 (1990).

2. Merits

WAP moves for summary judgment on ncetegorie®f alleged violations of the

CWA. Dkt. 62

ORDER- 10
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a. Level 3 Corrective Action

WAP argues that the Port failed to timely complete a Level 3 corecatitton
when it triggered such a requirement by failing to ndesthargestandards in three
quarters of 2017. Dkt. 62 at485. The ISGP requires the Port to complete the actiol
later than September 30, 20118.response, the Port relies () its erroneous argument
thatWAP may not seek civil penalties when Ecology is prosegatmadministrative
action and (2jts argument that completed its requirements bytering Agreed Order
#16584 with Ecology. Dkt. 80 at 220; Dkt. 118 at 912. The former argument is
rejectedoecause Ecology did not assess civil penalties in thengstrative action.See
supra The latter argument is unsupported by any authorityr@vision of the ISGP.
See Knee Deep4 F.3d at 515, 517 (citizen suit allowed to proceashéliouglState
reserved right to seek penalties for violations of settlementragrd® Therefore, the
Court grants WAP’s motion on this issue concluding that the Ruated the ISGP by
failing to complete a Level 3 corrective action by September(@I8.2

b. BMPs

The ISGP requires the Port to implement certain operational scamt®| BMPs
at its facility. Dkt. 623 at I7—20 (Condition S3.B.4.b.i); Dkt. 62 at 19-23 (Condition
S3.B.4.b.i). “Operational Source Control BMPs” are defined as “schedule mfteeg,
prohibition ofpractices, maintenance procedures, employee training, gooekieeping,
and other manageripractices to prevent or reduce the pollution of waters of the”stat
Dkt. 623 at 56 Dkt. 62-4 at 64 Although WAP alleges numerous violations of these

BMPs, it only moves fosummary judgment otinreeof them. Dkt. 62 at 16.

N1 no

e
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First, WAP argues thahePort violated Conditioi$3.B.4.b.i.5oy failing to
provide annual Stormwater Pollution Prevention Rt&WPPP) training to the
longshoremen of ILWU Local 47 annd Weyerhaeuseamployees.ld. at 16-17. The
Port argues that these are not its employees and thaVgeyerhaeusezmployees did
receive some training. WAgbunterghat the permit does not limit the training only to
the Port's employee because it states that training is necess&ynfuloyees who have
duties in areas of industrial activities subject to this pernilkt. 62-3 at 19. The Court
concludes that this appears to be a question of interpretdtiba language in the
permit. Since neither party provides authority for such interpratéatie Court declines
to sua spontaddres this issue at this timmut reserves it for trialTherefore, the Court
deniesWAP’s motionas to the longshoremen of ILWU Local.47

Regarding the Weyerhaeuser employees, the Port provides saso fastablish
that Weyerhaeuser provided some trairimgs employeesSeeDkt. 84, § 13(c).
Therefore, the Court denies WAP’s motiamthis issue becausat a minimum
guestions of fact exist for trial.

SecondCondition S3.B.4.b.i.4.c.tequires all spill kits to includgd] storm drain
plug or cover kit.” Dkt. 68 at 18. WAP assertshat every inspection report for the
Port’s tenant Holtmok indicated that its kits did not contain a plug or cokt. 62 at
17. The Port responds that there are no drains to cover in Holbroméesllarea. Dkt.
80 at 21.This assertion is slightly undermined by the Port’'s 30(b)(6) witrwbss

testified that he believed and thought that there were two basgshs in the Holbrook

pnt

area. Dkt. 6210 at 15. WAP also argues that, even if the Holbrook area does rainc
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a catch basin, the permit’'s requirements for spill kits does nouattm imaginary lines
drawn by the Port for its tenants. Dkt. 109 at The Court agrees with WAP that ther
are no exceptions in the permit and Beet fails to provide any authority for the waiver
of a permit condition that is unreasonabloreover, the Port fails to explain where an
spill within Holbrook’s area would discharge. For example, fustiteg from
Holbrook’svehicles, which is indicated by the inspection repegsDkt. 63-22 at 3,
could easily mix with stormwater and travel out of its leased and discharge into
another tenant or the Port’s drain. The Port short and inadequateses$padhis issue is
insufficientto overcomesummary judgmentTherefore, the Court grants WAP’s motig

as to the violations dfondition S3.B.4.b.i.4.c.ii

Third, Condition S3.B.4.b.i.2.d requires all dumpsters be under cover ortitwit

lid that must remain closed when not in uBkt. 62-3 at16. On March 31, 2016,
Ecology inspectors Paul Stasch and John Diamant documéetedliservation of an
overfilled dumpster with no secure lilhkt. 63-23 at 4. WAP also submitted
photographs obtherdumpsters without lids. Dkt. 636. The Port argues that WAP hg
failed to establish that these dumpsters werdeainigusel when observed or
photographed. Dkt. 80 at 21. The Court agrees and finds that que$tiaosremain
for trial on these alleged violations. Therefore, the Cdemies WAP’s motion on the
alleged violation of Condition S3.B.4.b.i.2.d

C. SWPPP

WAP alleges that the Port's SWPPP does not comply with perniireegents in

numerous respects. First, the SWPPP must contain a site maethiiesl the

D

y

S
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“stormwaterdrainage andidcharge structures and identif[lies], by name, any other pa
other than the Permittee that owns any stormwater drainage oargjediructures” and
the “stormwater drainage areas for each stormwater discharge fhesiiedincluding
discharges to ground water) and as§sja unique identifying number for each dischar
point.” Dkt. 623 at 15 (Conditiors3.B.1.c and d)WAP asserts that some scupper
holes under a bull rail are not identified in the Port’s site map. @kat 18. Ahough
the Port argues that WAP’s motion on this issue is “absurd,” Dkt. 83-a8zZhe Port’s
expert admits that water could discharge through these hdte83Df 13(c).The expert
then concludes that the site map complies because anyrdsaetauldbe de minimus.
Id. The Port provides no authority for the proposition that it does not need to comp
with Condition S3.B.1.c andfdr de minimus stormwater discharge poingeeGill v.
LDI, 19 F. Supp. 2d 1188, 1195 (W.D. Wash. 1998bility for violation of the CWA
IS strictk—there is no de minimis defense.Jherefore, the Court grants WAP’s motion
on this issue.

SecondCondition S3.B.2.a of the general permits requires the SWPPPttrco
a facility description.Dkt. 63-2 at 16. WAP assds that the Port’s facility descriptios i
inaccurate because it is oMaclusive of certain industrial activities. Dkt. 62 at 18.
WAP, however, has failed to establish that this is a violation gbehmit. While failing
to include a significant industrial activity in a certain le@atmay violate the permit,
WAP fails to convince the Court that the opposite is a violatibmerefore, the Court

denies WAP’s motion on this issue.

Arty

ge

y

ORDER- 14



10

11

12

13

14

15

16

17

18

18

20

21

22

Third, Condition S3.B.2.c. requires the SWPPP to contaimamntory of
materials which is to include the types of materials handlec aitidn that may be
exposed to precipitation or runoff and could result in stormwatéstjwel. Dkt. 63-2 at
16. WAP alleges that the Port's SWPPP is inaccurate because it dorslude con,
which has been handled at the Port since March 31, 2Dki6.62 at 19.The Port
submits evidence to establish that its corn shipper requirearglh operations to cease
when a rain event occurs and therefore corn is not a material that ie@xpos
precipitation. Dkt. 80 at 24. The Court finds that questions of rahfadt exist on this
issueand, as discussedfra, WAP may fail to establish ongoing violations for the corr
shipments Therefore, the Court denies WAP’s motion on this issue.

Fourth,Condition S3.B.4.a of the 2015 Permit requires the SWPPP to descril
eachBMP selected andxplain in detail how and where the selected BMPs will be
implemented.Dkt. 624 at19. WAP alleges generally that the Port fails to expiain
detail how and where the BMPs will be implemented. Dkt. 62 afh@ Port's SWPPP
lists hundreds of BMPs and WAP fails to specifically identify dation of this permit
condition at this time. Therefore, the Court denies WAP’s motiahigrissue

Fifth, Condition S3.B.4.b.i.6.c requires the SWPPP to “provide a tracking o
follow-up procedure to ensure that a report is prepared and any appropiateaken
in response to visual inspections.” Dkt-$2t 22. WAP alleges that the Port's SWPH
fails to meet this requirement. Dkt. 62 at 19. The Port respond by it&ispill log

procedureand its monthly visual inspection report. Dkt. 80 atZ& The spill log

P

procedure seems to be irrelevant to reporting “in response td wvispactions.”
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Although the Port directs the Court’s attention to Appendix D GWAPPP, it failed to
submit theappendicesvith its SWPPP.SeeDkt. 84-2. Regardless, the Court conclude
that the existence of a monthly inspection report creates alajagstion®f fact for trial
on this issue. Therefore, the Court denies WAP’s motion on this.issu

d. Certification

ConditionS7.C.1.c requires two peopledertify with every monthly inspection
report that the Port is either in compliance or out of compliandethét terms and
conditions of the SWPPP attte permit. Dkt. 624 at 41. WAP alleges that fiftyfive
inspection reports do not contain a certificatbyrtwo people Dkt. 62 at 20.The Port
responds requesting sanctions under Rule 11 for asserting suchusiatliegations
because the proper Port employee signed each report. Dkt. 828t BEWAP's reply,
it clarifies that it is not alleging violations for lack of a peogignature but for lack of a
proper certification regarding complianiog two people Dkt. 109 at 1921. The Port’s
response to that clarification is that material questions of fattfer trial. Dkt. 118 at
11:23-25. Contray to the Port’s final position, it has not established materiadtores
of fact as to certification. While Barb Tope included a certificategarding
compliance, Racheal Jamison did nBkte, e.g.Dkt. 6328 at 3. Therefore, the Court
grants WAP’anotion on this issue.

e. |dentical Points

If the Port decides not to sample a particular discharge pointdeeitasi
substantially identical to a discharge point that is sami@lenditionS3.B.5.brequires

the Port to include documentation and reasons to justify itdwgian that the points are

U
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substantially identical. Dkt. 62 at 2322. WAP alleges that the Port has violated this
requirement because the Poohcludes that the wharf discharge points are substantig
identical to other points being monitored without properfijeation. Dkt. 62 at 2821.
The Court agrees. The Port's SWPPP provides in relevant part as follows

Most stormwater from Subbasin C discharges through Outfall C.
However, some stormwater discharges at locations that argpeftem
monitoring, per ISWGP Section 53.B.5.b., because they are “stibiyan
identical” to other locations already being sampled. Those staten
sources and discharge locations are:

» Stormwater sheet flows on the wharf that drain to Discharge
Points01 through D52

» Stormwater sheet flows in Subbasin C that are not routed to the
Port’'s stormwater treatment facilignd drain to Discharge Points PI, P2,
P3, and P4

Dkt. 84-2 at 18. Not only does the Port fail to provide justification for its subtsidiy
identical conclusion, it also fails to identify what the othertiocs are to make the
comparison. Therefore, the Court grants WAP’s motion as to the ispuaper
documentation.

A separate issue is whether the Port should be monitoring tbiegelecause
thesepoints arenot substantially identicab other points. The ISGP defines the phras
as follows:

Substantially Identical Discharge Point means a dischavige fhat
shares the following characteristics with another discharge:ddithe

same general industrial activities conducted in the draiasggeof the

discharge point, 2) the same Best Management Practices teaduthe

drainage area of the discharge point, 3) the same type of exposedlisateri
located in the drainage areatbé discharge point that are likely to be
significant contributors of pollutants to stormwater dischargek4athe

same type of impervious surfaces in the drainage area that caddth#
percolation of stormwater runoff into the ground (e.g., asphalt, crushed

ally

rock, grass).
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Dkt. 624 at 67. The Court concludes that questions of fact exist for trial on thi®is
Therefore, the Court denies WAP’s motion as to its allegationshinddrt failed to
properly sample these locations.

f. Corn Discharges

WAP alleges thathe Port discharged corn and corn dust into Budd Inlet in
violation of the CWA. Dkt. 62 at 226. The Port challenges the factual basis of this
allegation and the legal basis whether such discharges aeddw the permit. First,
thePort argues that “WAP can point to no admissible evidencealiteatt discharges of
corn to Budd Inlet occurred, either through direct spill or via Paripeeent.” Dkt. 80 at
30. While this statement is technically trbecause it only refers to “cqfnt fails to
address all WAR allegations. For example, WAP alleges that corn and corn dust w
directly discharged into Budd Inlet as well as spilled all owerunloading area. WAP
however fails to provide direct evidence that corn was directly dischargedg
offloading or whether angornthat was spilled on the Port’s property made it into the
storm drains. Thus, the Court denies WAP’s motion on the issuecbdigng corn
because at a minimum questions of material fact exist for trial

Regarding the corn dust, WAP has submitteddaelaration oShawn Munger, ar
individual wholives near the Port in Budd Inl€ikt. 65, T 3, and the inspection report
Paul Stash, Dkt. 633. Both of these documents contain direct evidence of corn dus

falling into Budd Inlet. In fact, Mr. Munger declares that on March 316204 saw

ere

of
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corn dust emanating from the Port’s offloading and falling into Batit as well as
blanketing his boatld. The Port fails to rebut these facts.

Secondthe Port counters wittihreelegal arguments, two of whicre without
merit. The Port contends that it obtained a permit under WasehisdgElean Air Act
approving the discharge of corn dust. Dkt. 62 atPH4e Port, however, fails to articulal
how this permit precludes its compliance with the CWA or its ISGRuS, the argument
Is unsupported an@cially absurd. Similarly, the Port argues that the corn dustdes
minimusand does not constitute an illicit discharge under the Perkt’ 80 at 30
(citing the declaration of their retained expeithere is no “de minimus” defense to a
CWA violation. Sierra Club v. Union Oil of California813 F.2d 1480, 14991 (9th
Cir.1987),vacated 485 U.S. 9311988),reinstated 853 F.2d 667 (9th Cir.1988pill,

19 F. Supp. 2at 1195(“liability for violation of the CWA is strict—there is no de
minimis defensé). Therefore, the Court rejects these arguments.

The Port’s third legal argument is that it ended the shipmentsofand that
there is no significant likelihood of future corn shipmerd&t. 80 at 31.This raises the
issue whether the Court has jurisdiction to consider this allegétion because WAP
may only bring a citizen suit for ongoing violatioriskt. 109 at 25. WAP responds thg
the violation is ongoing because the Port received one shiggheotn after WAP filed
its complaint. Dkt. 109 at 253/NVAP, however, fails to submit any evidence that this
shipment involved any violation of the CWAn other words, WAP’s evidence of corn

dust entering Budd Inlet relates to the March 31, 2016 shipment) wredates the

e

—+

|

complaint and could be considered a wholly past violatidmerefore, the Court denies
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WAP’s motion on the issue of corn shipments because questitars cemain regaidg
jurisdiction.
0. Bark Discharges

WAP alleges that the Port illedgldischarged bark. Dkt. 62 at-Z8. On June 7
2019, the Court denied WAP’s motion for leave to amend to add sopplal claims for
illegal discharges of bark. Dkt. 53VAP now conteads that it supplemental notice of
intent to sue letter and motion for leave to amend were onlyigaldrim an abundance ¢
caution and that its mginal letter and original complaint are broad enough to coeseth
allegations. Dkt. 62 at 26 n.14he Court disagrees with WAP and denies WAP’s
motion on these allegations because they are outside {he Gt @ AP’s operative
complaint.

h. Significant Process Change

WAP alleges that the P&timportation of corn andxportation ofivestock
constitute significant process changes under the permit anithéh@ort failed to comply
with permit requirementegarding these changes. Dkt. 62 atZB8 The Port relies on
a letter from Ecology stating that a significant process chditgeot occur on March 31
2016 when the Port offloaded corn. Dkt-81That letter does not absolve the Fowin
complyingwith the CWA. Ass’n to Protect Hammersley, Eld, & Totten Inlets v. Taylc
Res., InG.299 F.3d 1007, 1012 (9th Cir. 20q2Although the EPA or an authorized stg
agency may be charged with enforcement of the Clean Water Atignitie text of the
Act nor its legislative history expressly grants to the EPA or sstata agency the

exclusive authority to decide whether the release of a substaadhe waters of the

)f

br

ite
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United States violates the Clean Water ActEcology’s letter “warrants consideration
but it is not dispositive of the issudéd.

The permit requires significant process change compliance thleePortadds a
new industrial activity. Dkt. 63 at 58. WAP argues that corn and livestock constituts
new industrial activity and requirengw code 4221. Dkt. 109 at 26. WAP submitted
Department of Labor’s description of this code which providesttigatode is for
“[e] stablishments primarily engaged in the warehousing and stofdgrm products.”
Dkt. 63-33. WAP has failed to establish that the Port is primarily engaged in the
importation of corn or exportation of livestock. WAP has also fadesstablish that the
permit requires a significant process change every time the Padeshm a new
industrial activity such as the four timesnitportedcorn. In other words, the Court will
requiremore authorities and arguments on this issue &t denies WAP’s motion off
this issue.

I Denying Access

WAP alleges that the Port violated the permit by denying accdssaiogy’s
inspectors. Dkt. 62 at 291. The Port denies these allegations, asserts that the pert
requires access at “reasonable times,” and provides numerausfagpport of its
position that its restrictions of access was reasonable. Dkt. 203#.3The Court
agrees with the Port that material questions of fact exist footnghis issue and denies

WAP’s motion on thisssue.

the

N

nit
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V. ORDER

Therefore, it is hereb@ RDERED thatWAP’s motion for summary judgment,
Dkt. 62,is GRANTED in part andDENIED in part and Port cross motion for
summary judgment, Dkt. 8 DENIED.

Dated this 21stlay ofNovember, 2019

f

BENJAMIN H. SETTLE
United States District Judge
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