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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
TAMMY S. VILLA ,
Plaintiff, CaseNo. C17-5460 MJP
V. ORDER ON SOCIAL SECURITY
APPEAL

NANCY A. BERRYHILL, Deputy
Commissioner of Social Security for Operati(

Defendant.

Plaintiff Tammy Sue Villaseeks review of the denial bérapplication for Supplementg
Security Income and Disabilitysurance BenefitsPlaintiff contends the ALJ erred by

1. Improperly rejecting Dr. Heilbrunn’s opinions,

2. Improperly rejecting Dr. Dueber’s opinion,

3. Improperly rejecting Dr. Wheeler’'s opinions,

4. Improperly rejecting Dr. Anderson’s opinion, and

5. Improperly discrediting Plaintiff's testimony
Dkt. No. 14. As discussed below, the CaREVERSES the Commissioner’s final decisi@mnd

REMANDS the matterffor an award of benefitgnder sentence four of 42 U.S.C. § 405(Q).
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BACKGROUND

Plaintiff is currently58 years old, has a limited education, and has workadiashome
caregiver and a grocery store clerkr. 34. On August 20, 2007, IRintiff applied for benefits,
alleging disability as ofAugust 1, 2006. Tr. 99-101 10&laintiff's applications were denied
initially and on reconsideration. Tr. 53-56, 57-58ter the ALJ(Dethloff) conducted a hearin
on December 9, 2009, the ALJ issued a decision finding plaintiff not disabled. Tr. 10-27.

On March 25, 2010, Plaintiff requested administrative review. Tr. 6-7. On August
2010, the Appeals Council declined review, making the ALJ’s decision a final decision of
Commissioner appealable to this court. Tr. 1-5.

Plaintiff filed a complaint in this District ée Tammy Sue Villa v. Michael Astry€10-

5733-RBL), which resulted in a stipulated remand for further proceedings. Tr. 477-80. T
Appeals Council issued an order for a remand hearing on June 27, 2011. Tr. 481-85.

In September 20, 2012, a second ALJ (Kingsley) held a hearing at which Plaintiff,
medical expert and a vocational expert testifi€d.424-76. This ALJ also issued a finding th
Plaintiff was not disabled. Tr. 393-423. Plaintiff requested a review of thatate€isi 392)
and, on April 15, 2015, the Appeals Council (after incorporating and considering additiona
evidence) dedfied review. Tr. 371-77.

Plaintiff filed a second complaint in District Couse¢ Tammy Sue Villa v. Carolyn

Colvin, C15-5373-DWC; Tr. 1292-1302) and, on December 18, 2015, the presiding judge
an order remanding the case for further proceedings. Tr. 1321-46. MeanwImilif Rked
applied for and been awarded benefits as of December 1412015.

On March 9, 2016, the Appeals Council issued an order remanding the matter for

! Therefore, this appeal concerns benefits only for the closed periodiftp®0] 2007 to December 13, 2015.
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redetermination of Plaintiff's request for the closed period now at issue. Tr. 1347M51. O
January 4, 2017, a third ALJ (Mauer) held a hearing with Plaintiff, her attorney acdtsgoual
expert in attendance. Tr. 1213-41. The ALJ issued her report on April 10, 2017, finding t
Plaintiff was not disabled for the closed period at issue. Tr. 1171-1212.
THE ALJ'S DECISION
Utilizing the five-step disability evaluation proce$the ALJfound:
Step one: Plaintiff has not engaged in substantial gainful actigitying the period at
issue Tr. 1177.
Step two: Plaintiff has the following severe impairmen&ght Shoulder Impingement
Lumbar Spine Degenerative Disc Disease, Migraine Headaches, Depression; and
Anxiety. Tr. 1177
Step three: These impairments do not meet or equal the requirements of a listed
impairment® Tr. 1178.
Residual Functional Capacity: Plaintiff retained the following residual functional
capacity (RFC): Lift 20 pounds using both arms only occasionally, 10 pounds freqy
sit, stand, and walk for 6 hours each; sit/stand option twice per hour, but the positig
changes would not interrupt tasks that can be performed in either position; never r
overhead with the right arm, occasional firm gripping with the right hand; never kng
crawl or stoop; never climb ladders, ropes or scaffolds; freguelimb ramps and stair
avoid workplace exposure to inhaled irritants and cold temperatures; no public con

no teamwork assignments; and essentially R2 reasoning level tasks chadtigriz

220 C.F.R. 88 404.1520, 416.920.
320 C.F.R. Part 404, Subpart P. Appendix 1.
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common sense, detailed but uninvolved written or osttuictions, a few concrete
variables and standardized situations. Tr. 1179-80.

Step four: Plaintiff had nopast relevant workTr. 1199.

Step five: The ALJ found that there were a significant number of jobs that Plaintiff
could perform in the regional and national economies, as represented by the folloy
Office Helper (DOT 239.56010) R2 Light (18,000 jobs nationally); Photocopy
Machine Operator (DOT 207.67®.4) R2 Light (20,000 jobs nationally); and
Agricultural Sorter (DOT 529.687-186) Light SVP 2 (19,000 jobs nationally). Agth
are jobs that exist in significant numben the national economy that Plaintiff can
perform, Raintiff was found to be not disabled.

Plaintiff timely filed her appeal of that decision to this court. 42 U.S.C58§40

DISCUSSION

Standard of Review

This Court reviews the Commissioner’s final decisiemovo under a “substantial
evidence” standard. 42 U.S.C. § 405(qg).

Discussion/Analysis

Plaintiff raises the following issues on appeal:

1. Whether the ALJ provided legally sufficient reasons to reject Dr. Heilbrupisons

Dr. Heilbrunn, M.D., was an examining (as opposed to a treating) physician who
examined Plaintiff twice- in February 2012 and September 2015. In the February 2012 e
he reviewed records amehaging, took Plaintiff’'s history and conducted his own examinatio

Tr. 283-90. He diagnosed Plaintiff with the following: Lumbar degenerative disasdis
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positive right straight leg raising; thoracic kyphosis; right shoulder impingemeht hand

degenerative joint disease; right knee osteoarthritis; and history of migesadaches. Tr. 288.

His functional assessment noted the following:

There are objective findings which are in keeping with the claimant’s symspibm
lumbar pain, right sided greater. She would have a limitation in sitting: she could 4
expected to sit for 20 minutes uninterrupted with the weight off the right hip and fol
cumulative length of time of 5 out of 8 hours with periods for postural repositioning
correlating to lurbar degenerative joint disease.

She has left knee osteoarthritis but no decrease in flexion or extension of either knee.

Thus she could be expected to stand for at least 20 — 30 minutes uninterrupted, ag
manifested in the examination, and for a cumulative length of time of 6 out of 8 hol

* % %

The claimant was able to lift and carry, as measured in the examination, 15 pdaand
her left hand and 5 pounds with her right hand.

Tr. 288-89.

Dr. Heilbrunn conducted a second exam in September 2015. Tr12804t that time,
the impairments with which he diagnosed Plaintiff were: Lumbar Degeneratigadeis
probable nerve impingement at the root at L5-S1; Chronic CQREfic Obstructive
Pulmonary Disease]; status/post Bilateral Carpal Tunnel Release with positive current Bilat]
Carpal Tunnel Syndrome; Bilateral Knee Osteoarthritis; history ofdtig Headaches; and
Overweight. Tr. 1810-11.

His functional assessment of Plaintiff noted the following limitations: {f0(ounds

occasionally, with either hand; sit 1% minutes at a time (for a total o#43hours out of 8 hours

before needing to shift positions); stand/walk 5 minutes at a th@dyaurs out of 8 hours; no
crouching, kneeling, crawling or stoops; no stairs, ramps, ladders scaffolds, billsven
terrain; frequent handling and fingering; frequent above-shoulder reaching; and markedl|

decreased stamina and shortness of breath with very low levels of activi}y812.
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The ALJ “accord[ed] some weight to Dr. Heilbrunn’s opinion.” Tr. 1192. There arg
flaws in the ALJ’s analysis and incorporation of this physician’s findingst, i justifying the
degree to which the opinion is discounted, the ALJ makes assumptions and draws conclu
from Heilbrunn’s assessment that are not supported by that record nor cumera me
knowledge. There are several examples of this:

e Heilbrunn’s findings of decreased stamina are rejected based on a lackDf COH
testing or other objective pulmonary evidence (Tr. 1192), but the relevant sitting
standing, and walking limitations were not based on the pulmonary results/stan
findings but on the physician’s findings regarding Plaintiff's lumbar pain,
degenerative disc disease, and right leg radiculogatfry.1812.

e The ALJ questioned Heilbrumfindings of “limited strength” with no objective
reasons and on that basis suggested that Plaintiff had demonstrated a “pobdr ef
Tr. 1192. But Heilbrunn’s strength findingsere within normal limits and the
doctor made no observations regarding a substandard effort on Plaintiff's part.

e The ALJ again challenges Heilbrunn’s results and Plaintiff's motivatiotisher
observation that “the inconsistent straight leg raise findings from seatagitee
positioning also speak to less than accurate responses.” Tr. 1192. In thed&st

Dr. Heilbrunn notes neither inconsistent nor poor effort on Plaintiff’'s part, nor dq

4The significance of this is that, if Dr. Heilbrunn’s sit/stand/walk lintas are credited, Plaintiff would qualify fd
(at most) sedentary, not light work. SSR®B(“[A] job is in this [light] category wén it requires a good deal of
walking or standing- the primary difference between sedentary and most light jobs.”). Badesl age and lack
skills, a limitation of sedentary work for Plaintiff would qualify her &finding of disabled under the Fieal
Vocational Guidelines. 30 CFR Pt. 404, Subpart P, Appendix 2, Rule 201.12.

5 Grip strength:4/5 bilaterally.

Upper extremitiesstrength:4/5 bilaterally.

Lowerextremitiesstrength4/5bilaterally; dorsi/plantaflexion: 5/5

Thereisnomuscleatrophy.

Tr. 1809.
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he question her responses in his report. Second, the “inconsistent findings” tha
ALJ asserts are results from two difflet&inds of tests; Plaintiff notes a study whi
“‘demonstrated that the traditional SL&rpight leg raising] test performed in a
supine position is more sensitive in reproducing leg pain than the seated SLR t
patients presenting with signs of arysnptoms consistent with lumbar
radiculopathy.” Dkt. No. 26, Reply at®s.

Rejection of an examining physician’s findings and opinion requires the ALJ to pro

specific and legitimate reasons for doing so. Garrison v. Colvin, 759 F.3d 995, 1012 (9th

2014). The ALJ characterized Heilbrunn’s findings as “remarkable” without sjadigif
identifying which of the findings warranted that label, or why they weredrkable.” This
Court does not find the ALJ’s findings of “poor” and/or “inconsistent” effort on Pfgpart,
which are neither supported by Heilbrunn’s objective findings nor noted by Heilbruselhim
supported by “legitimate reasons.”

Furthermore, the ALJ cites Heilbrunn’s lack of a “treating relationshigi Riaintiff as
grounds forthe limited weight given his opinion. However, the treating sources on the ma
(Dr. Grant, Dr. Dueber, and PAC Finnegan) did not find any fewer limitations thdohe
and all agreed that Plaintiff could not maintain SGA (Tr. 1086-88, 1093-95, 1163, 1907),
corroboration which the ALJ fails to mention or account for.

Finally, the ALJ claims that “[tlhe degree of limitation described by Dr. Hailtvsu
opinion that is consistent with the overall evidence has been accommodated bigltla res

functional capacity herein.” Tr. 1192. However, the ALJ’s findings state thaRF@&herein

6 The sensitivity of the seated straight-leg raise test compared with the supine straight-leg raise test in patients
presenting with magnetic resonance imaging evidence of lumbar nerve root compression, Rabin, A.,et al., Archive
of Physcal Medical Rehabilitation, July 2007.
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includes position changes twice per hour in order to accommodate Dr. Heilbrunn’s obser
that the claimant had thoracic kyphosis, a mildly antalgic gait, range of motion limstatiber
lumbar back and right paraspinal muscle tenderness.” Tr. 1190. But Heilbrunn’s findieg
that Plaintiff could only sit 145 minutes before needing to change positions; i.e. tifoes an
hour, not two. The ALJ provides pecific evidence to the contrary justifying her failure to
actually accommodate Dr. Heilbrunn’s findings and recommended limitation iregjaso

The Court finds that the ALJ’s reasons for according Dr. Heilbrunn’s findings omhyjtad
weight were nblegally sufficient.

2. Whether the ALJ provided legally sufficient reasons to reject Dr. Duebenrgapi

Dr. Dueber, D.O., was one of Plaintiff's treating physicians. On Dece2®)&015, Dr.
Dueber signed a Proof of Disability Statement required for Plaintiff i\ve@ property tax
deferral from Grays Harbor County. Dr. Dueber checked a box which indicatedfit treat
[Ms. Villa] became disabled or2/2011 and is unable to engage in any substantial gainful
activity. The disability is expected be permanent,” and signed the form. Tr. 1907.

The ALJ accorded this opinion “little weight,” stating

As Dr. Dueber did not provide a function-liynction assessmenher statementhatthe
claimant is unabléo perform workactivitiesis of limited probativevaluein assessinthe
claimant'sresidual functionatapacityduring therelevanttime period.

Tr. 1193. Plaintiff attacks this as “not legally sufficient,” citir@@arrison v. Colvin for the

proposition that “an opinion based on significant experience with a patient and supported by
numerous records is entitled to treating weight.” (Dkt. No. 14, Opening Brief at 11.) The foot

cited in_Garrison is particularly analogous and undive:
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[T]he Commissioner suggests that the ALJ was entitled to reject their opinions on
ground that they were reflected in mere chkok forms—e.g., Wang's 2008 PFC
Questionnaire and Anderson's 2008 and 2009 Assessments. This argument rests
mistaken factual premise. The chdatx forms did not stand alone: they reflected anc
were entirely consistent with the hundreds of pages of treatment notesl trg&tang
and Anderson in the course oéthrelationship with Garrison.

759 F.3d at 1014, n. 17. As Plaintiff points out, the record was replete with several years’ wo
Plaintiff's treatment reports from Dr. Dueber’'s employer, Beach Clirilthey provide considerabl
“function-by-function” analysis of Plaintiff's condition and ALJ makes no reference to thech m
less explains why they are not being considered.

Plaintiff makes a further argument that is less persuasive; namely that, if iHfelAthat Dr.
Dueber had offered an opinion on the “ultimate issue” of disability by “certifyfirag Plaintiff
became disabled” in February of 2014 determination which is reserved to the Commissiener
she had an duty (under SSR 96-5p) to recontact Dr. Dueber for further explanation. But the 4
makes no reference to Dr. Dueber having usurped the Commissioner’s function and the poin
well-taken.

However, the ALJ’s failure to accord “treating weight” to Dr. Dueber’s opinion, which is
backed by significant experience with the claimant and supported by numerous records, was
without leally sufficient justification.

3. Whether the ALJ provided legally sufficient reasons to reject Dr. Wheeler’s opinion.

Although not a “treating source,” Dr. Wheeler (Ph.D.) examined Plaintiff three times —
October 2011, December 2013 and December 2014. Following the October 2011 examinati
Wheeler diagnosed Plaintiff with Major Depression, recurrent, marked; Anxiety &S

Borderline Personality Disorder (provisional). She set Plaintiff's GAF (Global Asses®f

"SeeTr. 101531, 105384, 114870, 16921777, 182719009.
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Functioning) score at 46 — contrasted to 49 the previous year, with both scores indicatirsg se
impairment in social and occupational functioning. Tr. 680-81. Her assessment iff'Blain
functional capacity: in addition to her moderate limitations in many areas few tasks, perform
routine tasks, etc.), Plaintiff had a marked limitation in her ability to commtergecal perform
effectively ina work setting with or without public contact. Tr. 681-

The December 2013 examination yielded the following diagnosis: Major Depression,
chronic, habitual; Anxiety NOS; and Borderline Personality Disorder. PlainfB#&E score was
noted as 50, still indicating serious impairment in social and occupationibhing. Tr. 1098-99.
Plaintiff's “marked” limitations had increased to her ability to communie#fectively, complete a
normal workday without interruptions from psychological symptoms naaidtain appropriate
behavior. Tr. 1099.

Dr. Wheeler examined Plaintiff for a third and final time in December 2014. Hgnalis
of Plaintiff now included Anxiety NOS, Personality Disorder NOS, and Hoarding, wiaiet#fls
GAF remained at 50. Tr. 1144-45. Plaintiff was found to have marked limitations in amgptat
communicating effectively, and maintaining appropriate behavior in a work setting145.

The ALJ accorded “limited weight” to Dr. Wheeler’s first examination becawsastthe
first-time exam of a non-treating professional with no “longitudinal history” with Ptaartd no
indication of what records she had reviewed prior to examining Plaintiff. Tr. 1194. In additio
faulting Wheeler for including “non-work related” factors like Plaintiff's finascunemployment
and poor social support network, the ALJ discounts the GAF score “which explicitly includes
assessment of nemork related functional difficulties including the claimant’s unemployment a

social support situation.id.
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The ALJ’s reasons for rejecting the GAF scores (which indicate a serious impainrseaial and
occupational functioning, certainly relevant to a claimant’s ability ttasuS§GA) are neither clear

nor convincing. As the Ninth Circuit noted_in Garrison:

759 F.3d at 1002 n.4. In other words, if anything, the GAF scores may bepiiveistic in

predicting a subject’s ability to function in a work environment.

assessments. The Court does not find her reasons for doing so to be legitimate:

ORDER ON SOCIAL SECURITY APPEAL
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Although GAF scores, standing alone, do not control determinations of whether a
person's mental impairments rise to the level of a disability (or interact wisicph
impairments to create a disability), they may be a useful measuremenat&ye
however, that GAF scores are typically assessed in controlled, clinicagsdttat may
differ from work environments in important respe&=, e.g., Titles Il & XVI:
Capability to Do Other Wor k-Themedical-Vocational Rules As A Framework for

Evaluating Solely Nonexertional Impairments, SSR 85-15, 1985 SSR LEXIS 20, 1983;

1991 Soc. Sec. Rep. Serv. 343 (S.S.A 1985) ("The mentally impaired may cease t
function effectively when facing such demands as getting to work regularinghiznair
performane supervised, and remaining iretWworkplace for a full day.").

The ALJ again granted only “limited weight” to Dr. Wheeler's 2013 and 2014

e The ALJ noted that “claimant is not following through with recommended health
care.” Tr. 1195.The Court fails tesee how that dninishes the professional’s
assessment of Plainti#fthe fact that Plaintiff is resistant and sporadic in following
up with therapy and other forms of treatment doesmezn that the examining
source’s assessment of the severity of her condition is inaccurate.

Further there is case law in the Ninth Circuit that an ALJ is not permitted to

“penalize” a mentallyll claimant for being norcooperative with treatment. It is pa

of the pathology of mental illness that a person will fail to cooperate or reagonapl

assess what'’s in their best interegan Nguyen v. Chated 00 F.3d 1462, 1465 (9th

Cir. 1996)(“‘[I] t is a questionable practice to chastise one with a mental impairr
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for the exercise of poor judgent in seeking rehabilitatiormguoting Blankenship v.

Bowen, 874 F.2d 1116, 1124 (6th Cir. 1989)

e Dr. Wheeler is not a “treating source.” Tr. 1195. Without more, this is not a vali

rationale for discounting an opinion. In fact, once again (as with Dr. Heilbrunn)
the “treating sourcegDr. Grant, Dr. Dueber and PAC Finnegan) corroborated
Wheeler’s finding that Plaintiff was not capable of sustaining SGs&e Tr. 1086-
88, 1093-05, 1163, 1907.) Dr. Wheeler’s opinion was backed by clinical results
personal observation which, after the 2015 exam, represented an accumulatior
three years’ of data and experience.
e “[T]he claimant attended both of these examinations in aid of receiving beéndiitg
1195. The ALJ should not be considering the purpose for which an examinatioj
obtained in weighing the credibility of the assessment. To erteNguyeragain:

[N]one of the factors are present that would allow the ALJ to consider the s
of the referral ofthe doctor’s] patient in assessing the doctor's credibjlitye
doctor’s] thorough report is based on an examination, a battery of tests, ang
review of the claimat's hearing testimony. H[erg not a mere "unsupported
opinion."Nor is there any evidence of any "actual improprietiesster [v.
Chater], 81 F.3d at 832, on [the doctor’s] part, sashan inconsistency betweq
h[er] treating notes and the rep{sihe submitted to the ALJ or evidence that
[s]he was deliberately attempting to mislead the ALJ for the purpose of help
claimant obtain benefitSee Saelee [v. Chater], 94 F.3d at 523. To the contrary
[the doctor] repeatedly set forth both the evidence that supported h[er]
conclusions and that which undermined them. That does not medgtméhat
doctor]was correct or that h[ergport must prevail, but it does arethat [the
doctor’s]credibility is not subject to attackidhe basis of the source of h[er]
patient's referral.

Van Nguyen 100 F.3d at 1465.
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Dr. Wheeler’s report and her conclusions are supported with clinical observations,
record review, amterview and mental status testing. The ALJ did not provide legally suffi
reasons to accord it “limited weight.”

4. Whether the ALJ provided legally sufficient reasons to reject Dr. Andersom®opi

C. Mark Anderson (Ph.D.) conducted a dimee exammation of Plaintiff on November
19, 2015. Tr. 1823-26. Based on that exam, he diagnosed Plaintiff with: Major Depress
Disorder, moderate, recurrent; PTSD; and Cannabis Use Disorder, mild. Tr. 1826.titmag
to having flashbacks, startle response and tearfulness consistent with PTD,foeral that
Plaintiff’'s ability to sustain concentration was compromised and that her m@adoymance
“reflect[ed] a current disability.”ld. Dr. Anderson did note (in the “Mental Status” section (¢
his reprt) that “[tjhere was some indication of malingering” and indicated thatoestion of
malingering... needs to be investigated.” Tr. 1824, 1826. He provided no specific exam
observations in support of that possibility, however.

Plaintiff characterizes the ALJ as “rejecting” Dr. Anderson’s report, whemlt.J's
findings actually indicate that she “accord[ed] limited weight to Dr. Andersapitgon.” Tr.
1195. This is the one instance in which the Court fthdsALJ not only met the criteri@if not
fully endorsing the opinion of an examining source, but rightly discounted it. She finds h
diagnosis of depression in alignment with the “longitudinal record,” and the PT§bodia
consistent with Plaintiff's subjectively reported symptomss &tisessment that her prognosi
was poor due to medical issues was accorded “no weighttie simple reason that he did ng
conduct a physical exam (and acknowledges in his report that he only reviewgh: arsdical

report from January of 2015; Tr. 1823). Tr. 1195.
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Unlike Plaintiff’'s mischaracterization of the ALJ’s response to Dr. Duglassessment
of Plaintiff's “disability,” the ALJ does in fact take exception to Dr. Anderséodclusory
statements that [Plaintiff] is ‘disabled,” which ifiading reserved to the Commissioner.” Tr,
1195-96. Under SSR 96-5p, the correct procedure following such a finding is to recontaq
examining source for a further explanation, which clearly the ALJ did not do. In thextoht
the ultimate recommeiation (and the overall limited weight which is rightfully accorded to
opinion), the Court findghis is harmless error at worst.

Finally, the ALJ notes Dr. Anderson’s “concerns about malingering” as evidetice of
examiner's own “doubts about the claimant’s presentation and actual functionind.19%6t

Plaintiff cites this as error, focusing on Dr. Anderson’s charactesizafithe issue as a

“question... that needs to be investigated” (Tr. 1826), which is not a definitive conclusion|

However,the ALJ correctly characterized this aspect of the report by observing that “Dr.
Anderson noted concerns about malingering.” If he had made a definitive finding of
malingering, it would be grounds for rejecting any assessments whaitedr@laintiff’'s
subjective reports of her symptoms or the mental examination results; as it is, tipeobledly
incorporated Dr. Anderson’s “question” about malingering by assigning timiggght to his
findings.

In this instance, the Court finds that the ALJ providedilegite and specific reasons fq
according limited weight tthis one-time report. The finding does not aftbet overall
cumulative weight of the evidence favoring a finding of disability.

5. Whether the ALJ provided legally sufficient reasons to discRidintiff

Discrediting a claimant’s subjective reports of symptomology, when that testision

supported by objective medical evidence which could reasonably be expected to greduct
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alleged symptoms (and there is no evidence of maling®rirgjuires a ALJ to give “specific,
clear and convincing reasons for rejecting” the testimony by identifwhgch testimony [the
ALJ] found not credible” and explaining “which evidence contradicted that testifnony.

Labourin v. Berryhill, 867 F.3d 1151m 1155 (9th Cir. 204idd¢ing Brown-Hunter v. Colvin,

806 F.3d 487, 489, 494 (9th Cir. 2015).

While the ALJ’s report devotes most of its time to discrediting Plaintiff’'s claims of
mental disability, it is really Plaintiff's physical limitations which speak most dyréather
inability to sustain SGA. Dr. Heilbrunn assessed Plaintiff as needingnge&ls#ting positions
4 times an hour, as unable to sit, stand, or walk for an entire workday without needing to|l
down (which the VE said was sufficient by itself to establish her unempldyalbiti 1236)
and, in general, as being limited to a total of 7 hours a day of sitting, standing, ogwat4ig,
as required for fultime employment). Tr. 1812. The findings of both of his physical
examinations of Plainfifare consistent, not only with his assessment of her limitations, bug
her own reported symptonisg fact which the ALJ completely overlooks The ALJ focuses
instead on what she characterizes as “her display of evidence of incongsi@mhance dring
examination with Dr. Heilbrunn” (Tr. 1198), an allegation which Heilbrunn makes no ment
of whatsoever.

Two fallacious assumptions further undermine the ALJ's assessment offainti

credibility. The ALJ is clearly of the opinion that Plainti§ on high narcotic dosages with np

8 The issue of “malingering” was only raised by Dr. Anderson, and thgrasra “question” that merited further

investigation. | do not consider this as “evidence” of malingetimgrecord appears to be devoid of a report frgm

any provider whicldocuments malingering on Plaintiff's part.

9 Which are further corroborated by other objective medical findingsnichlow back pain (Tr. 1118), bilateral
carpal tunnel syndrome and chronic headache syndrome (Tr. 1137), diydflatilening diaphragms consiste
with pulmonary hyperinflation (Tr. 1813).

0 Rather, the ALJ seemed satisfied that Heilbrunn’s findings regaptiiygjcal limitations had been incorporateq
into the RFCs when, in fact, they had not (as discusged).
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examination findings consistent with a need for such high dosages” and with “notHieg in
new objective medical evidence ... that would show a need for a high and increasireggafo
methadone.” Tr. 1197. Yet the Atites tonosuch concerns expressed by any of Plaintiff'
treatment providers, a clear violation of the Labourin standard. The ALJisdlistg of
Plaintiff based on her medication regime also ignores federal case langhbiat the
willingness of gphysician to prescribe high doses of medication is evidence that the medi

professionals believed that claimant’s symptoms are real and s@aogham v. Colvin, 765

F.3d 685, 701 (7th Cir. 2014). Itdsfficult to escape the impression that the Ad_3ubstituting
her decidedly inexpert opinion regarding Plaintiff’'s medication for that eftifes doctors.
Finally, the ALJ returns to a previous theme of Plaintiff's inconsistent fellpwegarding her
mental health treatment to conclude thats'laick of follow-through on treatment
recommendations suggests that the claimant’s limitations are not as severeeds’ alleg
1198. As discusseslipra, the Ninth Circuit discourages ALJ’s from “penalizing” a mentdlly]
claimant for being non-coopaive with treatmentVan Nguyen 100 F.3d at 1465 (I] tis a
guestionable practice to chastise one with a mental impairment for the exd#npor
judgment in seeking rehabilitationguoting Blankenship v. Bowen, 874 F.2d 1116, 1124 (6th
Cir. 1989).

The Court findghat the ALJ has not articulated “specific, clear and convincing reas
for rejecting” Plaintiff's testimony.

This case has been remanded twice alredthe record is fully developedhé¢re ae no
outstandingssuesand (since the pexd of time with which this order is concerned is a close

one) there will be no new developments in Plaintiff's condition.
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Under the Social Security Act, the Court is permitted to affirm, modify, orge\ese
decision by the Commissioner “with or without remanding the cause for rehéagid@).S.C.
8 405(g). “Accordingly, every Court of Appeals has recognized that in appropriate

circumstances courts are free to reverse and remand a determination by thisstamer with

instructions to calculate and award benefit&arrison v. Colvin, 759 F.3d 995, 1019 (9th Cif.

2014).
Under the “crediastrue” rule

where there are no outstanding issues that must be resolved before a propey disat
determination can be made, and where it is clear froradhenistrative record that the
ALJ would be required to award benefits if the claimant's excess pain tegfiamonin
our case, the testimony of the examining sources| were credited, we will not remand
solely to allow the ALJ to make specific findinggaeding that testimony. Rather, we
will . . . take that testimony to be established as true.

Id. (quoting Varney v. Sec’y of Heath & Human Svcs., 859 F.2d 1396, 1401 (9th Cir. 198§

The Court invokeshe “credit as true” rule and rematd the Commissioner with instructior

to calculate and award benefits for the closed period of time at issue.

CONCLUSION
For the foregoing reasons, the Commissionfama decision iSREVERSED and this

case IREMANDED for an award of benefitsnder setence four of 42 U.S.C. § 405(Qg)

DATED this__ 26th__ day of June_, 2018.

Nttt M.

The Honorable Marsha J. Pechman
United States Senior District Court Judge
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