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3 UNITED STATES DISTRICT COURT

WESTERNDISTRICT OFWASHINGTON

9 AT TACOMA

1C TROY T LIEN,
- CASE NO.3:17-CV-05603JRC
11 Plaintiff,
ORDERON PLAINTIFF'S
12 V- COMPLAINT
13 NANCY A. BERRYHILL, Deputy
Commissioner of Social Security for

14 Operations,
15 Defendant.
16
17 This Court has jurisdiction pursuant to 28 U.S.C. § 636(c), Fed. R. Civ. P. 73 and Lpcal
18 || Magistrate Judge Rule MJR 18e2€ alsdConsent to Proceecarfore a United States Magistrate
19 || Judge, Dkt. 2). This matter has been fully briefaskDkt. 11, 16, 17.
2C After considering and reviewing the record, the Court concltidgghe ALJ failed to
21 || consider a probative medical opinion ths case, the ALJ afforded significant weight to a
22 || nonexamining physician’s opinion. However, another nonexamining physician offered a
23 || contradictory opiniorirom the same time periodhich the ALJ failed to discuss. This omissipn
24
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was not harmless error because the odhiti@nion, which supported plaintiff's clairmay have

resulted in a different disability determination.

BACKGROUND

Plaintiff, TROY T. LIEN, was born in 1964nd wadifty years old on the amended
allegeddisability onsetdateof October 26, 2014eAR. 22, 44, 1781, 18287. Plaintiff
completed the 2grade.AR. 47. Plaintiff hasawork historyin manual labor. AR. 227-38.

According to the ALJ, plaintiff has at least the severe impairmerithodnic
obstructive pulmonary disease (COPDgpatitis C; degenerative joint disease of the lumbar
spine; and major depressive disorder (20 CFR 404.1520(c) and 416.920(c)).” AR. 24.

At the time of the hearing, plaintiff was staying with friends slegping on the couch.

AR. 53-54.

PROCEDURAL HISTARY

Plaintiff's applications for disability insurance benefits (“DIB”) puast to 42 U.S.C. §
423 (Title I1) and Supplemental Security Income (“SSI”) benefits pursoat2 J.S.C. 8§
1382(a) (Title XVI) of the Social Security Act were denied initially &witbwing
reconsiderationseeAR. 69, 70, 91, 92Plaintiff's requested hearing was held before
Administrative Law JdgeGary Elliott (“the ALJ") on September 2, 201SeeAR. 41-68. On
November 12, 2015, the ALJ issued a written decision in which the ALJ concluded that pl3

was not disabled puraant to the Social Security AGeeAR. 19-39.

nintiff
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STANDARD OF REVIEW

Pursuant to 42 U.S.C. § 405(g), this Court may set aside the Commissioner's denig
social security benefits if the ALJ's findings aredzhen legal error or not supported by
substantial evidence in the record as a widgliss v. Barnhart427 F.3d 1211, 1214 n.1 (9th

Cir. 2005) ¢iting Tidwell v. Apfel 161 F.3d 599, 601 (9th Cir. 1999)).

DISCUSSION

In plaintiff’s Opening Brief plaintiff raises the following issuegt) Whether the ALJ
provided sufficient reasons to reject plaintiff's subjective claims of needrégular breaks and
naps during the day2) Whether the ALJ provided sufficient reasons to reject the lay testim
(3) Whether the record was complete without any medical source statementsenpenitial at
issue (4) Whether the ALJ erred in passing over Dr. Hurley’s opinaord (5)Whether, given
these errors, the RFC and hypothetical questions were completthausthbstantial evidence
supported the step five findingSeeDkt. 11, p. 1Becausessue (4)s dispositivethis issuds
discussed first

l. Whether the ALJ erred in passing over Dr. Hurley’s opinion.

Plaintiff alleges that the ALJ erred Byassjng] over in silence” the medical opinion of
norexaminingphysician Dr. Hurley. Dkt. 11, p.9. The ALJ “may reject the opinion of a non-
examining physician by reference to specific evidence in the medical re@uwdsa v.
Callahan 143 F.3d 1240, 1244 (9th Cir. 1998ijtihg Gomez v. Chatef74 F.3d 967, 972 (9th
Cir. 1996));Andrews v. Shalal&3 F.3d 1035, 1041(9th Cir. 1995%However, all of the

determinative findings by the ALJ must be supported by substantial evidseBayliss v.
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Barnhart 427 F.3d 1211, 1214 n.1 (9th Cir. 200&ji6g Tidwell v. Apfel 161 F.3d 599, 601
(9th Cir. 1999)).

Dr. Hurley reviewed plaintiff’'s medical file and issued an opinion statingailaaitiff's
functional limitationgrestrictechim to sedentargctivities AR. 483. Further, Dr. Hurley opined
that it was questionable that plaintiffs COPD would improve even if plaintiff sipromia
clearedld. The ALJ did not reject Dr. Hurley’s opinion by reference to a specificdgror
fact,the ALJ did not discuss the iopn at all. The Ninth Circuit has held that ‘vere an ALJ
does not explicitly reject a medical opinion or set forth specific, legitimatenmeésiocrediting
one medical opinion over another, he ér@@arrison v. Colvin;759 F.3d 995, 1012 (9th Cir.
2014) ¢iting Nguyen v. Chaterl00 F.3d 1462, 1464 (9th Cir. 1996)). Moreovee, t
Commissioner “may not reject ‘significant probative evidence’ without exptanaFlores v.
Shalalg 49 F.3d 562, 570-71 (9th Cir. 199§u6tingVincent v. Heckler739 F.2d 1393, 1395
(9th Cir. 1984). The “ALJ’s written decision must state reasons for disregarding [such]
evidence.ld. at 571.Because the ALJ didotexplain why hemight berejectingDr. Hurley’s
opinion, his decision is not supported by substantial evidence.

The ALJ gave significant weight to Dr. Rubio, a egamining medical sourcand
partial weight to Dr. Davenport, an examinmgdical sourceAR. 31. The ALJ relied on Dr.
Rubio’s opinion stating it was consistent with the record as a widolBr. Hurley’sopinion
was not mentioned in the ALJ decision. Doctors Hurley and Rebiched different conclusion
regarding plaintiff's functional capacitipr. Hurley opined that plaintiff was limited to a
sedentary exertional level. AR. 483. Dr. Rubio opined that plaintiff was capable dilanme
exertional level. AR. 31, 100The ALJ has the authority to reconcile contradicting evidence

the recorgdbut cannot reject a probative opinion without explanattores suprg 49 F.3dat
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570-71 (citations omitted Had he discussed Dr. Hurley’s opinion, the ALJ would be requirg
reject it by “reference to specific evidence in the medical rec8ali5a, suprald3 F.3dat 1244
(citations omitte)l Because he overlooked Dr. Hurley’s opinion, the ALJ erred.

The Ninth Circuit has “recognized that harmless error principles apply in tie Soc
Security Act context.Molina v. Astrue674 F.3d 1104, 1115 (9th Cir. 2012itihg Stout v.
CommissionerSaial Security Administratiod54 F.3d 1050, 1054 (9th Cir. 2006) (collecting
cases))The Ninth Circuit noted that “in each case we look at the record as a whole to detg
[if] the error alters the outcome of the cadd.” The court further indicatetthat “the more
serious the ALJ’s error, the more difficult it should be to show the error was hariviessh v.
Colvin, 792 F.3d 1170, 2015 U.S. App. LEXIS 11920 at *7-*8 (9th Cir. July 10, 2@itH)g
Stout,454 F.3d at 10556) (noting that where # ALJ did not even mention a doctor’s opiniof
that plaintiff was “pretty much nonfunctional,” it could not “confidently concludet tha error
was harmlessBowen v. Comm’r of Soc. Se¢78 F.3d 742, 750 (6th Cir. 2007)).

Here, the omission of Dr. Hurley’s opinion is not harmless because Dr. Hurley opin
that plaintiff was limited to sedentary wokR. 483.At thesedentary exertional level, plaintiff
would have been per se disabled pursuant to the Medical Vocational Guitheltaese of his
age, edaoation, and work historyseeAR. 33;20 CF.R § 404, Subgt P, App. 2 § 201.12.
Therefore, the ALJ’s consideration of this opinion may have resulted in eedifidgisability
determination.

Defendant believes this oversight is harmless error becausesananingmedical
source is entitled to less weight than an examining mesiicate. Dkt. 16, p. @efendant
refers to Dr. Hurley’s opinion as a “one page ‘review’ from a reviewingiplan at [a state

agency]” without exfaining how this reviewing physiciar. Hurley,is entitled to less weight

od to
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than the Commissioner’s reviewing physigi&m. Rubio, to whom the ALJ gave significant
weight. Dkt. 16, p. 5-6; AR. 3Because botare non-examining physicians, Dr. Rubio’s
opinion does not automatically trump Dr. Hurley’s opinion in terms of wefg#.Lester, supya

81 F.3d at 830 (citations omitted).efendant attempts to convince this Court that the vixuld

have rejected Dr. Hurley’s opinionpWweverthe ALJ is responsible for reconciling contradictory

evidenceSeeReddick v. Chated 57 F.3d 715, 722 (9th Cir. 199@)tations omitted).Notably,
this case does not have a treating physician’s opiniomaswhly one examining physician’s
opinion, to which the ALJ afforded only partial weigGeeAR. 31. MoreoverDr. Hurley’'s
opinion was issued within months of Dr. Rubio’s opinion. AR. 101, 48&% dearth of medical
opinions fromthe later time period makdér. Hurley’s opinion even more probative.
Defendant sttes that this Court should reject Dr. Hurley’s medical opinion because
plaintiff has experienced improvement in his condition. Dkt. 16, p. 7. Howeabiljty or
improvement in a conditiois not necessarilinconsistent with a finding afisability. A
statement of “improvement” is conclusory without showing that the individual’syatalivork
was restoredSeeGarrison v. Colvin,759 F.3d 995, 1017 (9th Cir. 2014)t(is error for an ALJ
to pick out a few isolated instances of improvement over a period of months or yearsreat
them as a basis for concluding a claimant is capable of wotkitere, there is no discussion
by the ALJ as to what extent plaintiff's condition improved, nor whether he improved to the
point that he is able to work. Therefore, the ALJ may wish to revisit this issue upamdeut
this Court does not wish to engage post hoaationalizations that attempt to intuit what the
adjudicator may have been thinkin@fay v. Comm’r of SSA54 F.3d 1219, 1225-26 (9thrC

2009) ¢iting SEC v. Chenery Corp332 U.S. 194, 196 (1947) (other citation omitted)).

[ot
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This Court notes that defendant concludes her argument by irrelevantly notindfislair
history of drug use. Dkt. 16, p. 13. The ALJ did not list substance abuse as one of plaintiff
severe impairments amibtedthat plaintiffhasmaintained sobriety since 2018R. 24-25. It is
unclear why defendarbncludedher defensevith this factorwhen the ALJ did not raid@is
issue in his decision. As drug use is adactor in this claim, this Court will not consider it as
factor in thisOrder

ll. Plaintiff's remaining arguments.

Plaintiff also alleges that the Aluhproperlyrejected plaintiff's subjective claims,
improperly rejected lay testimongnd failed to fully develop the record, whighimately lead
to an erroneous step five determinationisKourt has determined that the ALJ failed to addr
probative evidence. Thu$ea ALJ’s evaluation of the other issues plaintiff raises may chang
after revisiting the overlooked evidence. Accordingly, this Court remands foefurt
consideration of plaintiff's claim.

CONCLUSION

Based on these reasons and the relevant record, theQRDERS that this matter be
REVERSED andREMANDED pursuant to sentence four of 42 U.S.C. 8 405(g) to the Actif
Commissioner for further consideration consistent with this order.

JUDGMENT should be foPLAINTIFF and the case should be closed.

Datedthis 13thday of August, 2018.

e

J. Richard Creatura
United Statedagistrate Judge
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