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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

LARRY LLOYD,
Case No. C17-5627 BHS-TLF

Plaintiff,
V. ORDER TO SHOW CAUSE OR
AMEND THE COMPLAINT

MARK RUFENER, et. al.,

Defendants.

Plaintiff Larry Lloyd, proceeding pro se and in forma pauperis, filed a proposed civi
rights complaint. The Court declines to servedbeplaint because plaintiff has failed to statg
claim for relief under 42 U.S.C. 8§ 1983. Howewbe Court will give plaintiff an opportunity to
show cause why his complaint should not be dised or to file an amended complaint to cur
if possible, the defiencies noted hereion or before October 20, 2017. Additionally, Plaintiff
filed a motion for a copy of his original cotamt on August 24, 2017. Dkt. 7. Plaintiff's motio
is GRANTED. However, to receive any future copfesm the Court, plaintiff must pay $0.50
per page.

BACKGROUND

Plaintiff is incarcerated atiksap County Jail (KCJ). He sues Mark Rufener, KCJ Chief;

ConMed Healthcare Management, Inc.; andir$¢ Senovia,” purportedh contract employee
with ConMed who provides healthcare services at the KCJ Medical Facility. Plaintiff make

three overarching claims. First, plaintiff alleges that Mr. Rufenefcudvated a policy or
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custom” that chills his right tble grievances. Dkt. 9, at 28e€ond, plaintiff alleges that Nurse
Senovia demonstrated deliberatdifference to his medical need3kt. 9, at 20. Third, plaintiff
alleges that Nurse Senovia withheld pairdroation from him as retaliation for filing
grievances. Dkt. 9, at 21. Moreesifically, plaintiff siates that prior tacncarceration, orthopedig
surgeon Dr. James Allen prescribed him pain cedn for a leg injury. Dk 9, at 15. Plaintiff
alleges that when he arrived at KCJ in April 2014 requested ice and a blanket to help with
swelling in his legld. When Nurse Senovia did not respdadhis request for several weeks,
plaintiff filed another grievance. Dkt. 9, B6. Plaintiff further allges that Nurse Senovia
withheld his pain medication following the griewan only reinstating it four days later. Dkt. 9,
at 18. Plaintiff states that this happened on séwestances. Dkt. 9, at 2Plaintiff further states
that he filed two grievances thate still pendingDkt. 9, at 28.
DISCUSSION

The Court declines to serve the complaint becédusmntains fatal dediencies that, if not
addressed, might lead to a recomuatetion of dismissal of the entiaetion for failure to state a
claim upon which relief may be grante®8 U.S.C. 88 1915(e)(2)(b)(ii), 1915A(b)(1).

Plaintiff's complaint isorought under § 1983. To state a claim under 8 1983, a plaint
must allege facts showing (1) the condumbat which he complains was committed by a pers
acting under the color of state law; and (2)¢beduct deprived him a federal constitutional
or statutory rightWood v. Ostrander, 879 F.2d 583, 587 (9th Cir. 1989). In addition, to state
valid 8 1983 claim, a plaintiff must allege ttreg suffered a specific injy as a result of the
conduct of a particular defendant, and he milsga an affirmative link between the injury ang

the conduct of that defendaRizzo v. Goode, 423 U.S. 362, 371-72, 377 (1976).
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A. Personal Participation

Plaintiff's complaint fails tcstate a cognizable claim agsi Mr. Rufener and against
ConMed Healthcare. To state a claim under 42Q1.8.1983, plaintiff musallege facts showing
how a defendant caused or personally participatedusing the harm alleged in the complain
Leer v. Murphy, 844 F.2d 628, 633 (9th Cir. 1988). A persoibjects another @ deprivation of
a constitutional right when committing an affiriva act, participating in another’s affirmative
act, or omitting to perform aact which is legally requiredJohnson v. Duffy, 588 F.2d 740, 743
(9th Cir. 1978). Sweeping conslory allegations against an @ffil are insufficient to state a
claim for relief. Leer, 844 F.2d at 633. Further, a § 1988 sannot be based on vicarious
liability alone, but must allege the defendamien conduct violated the ahtiff's civil rights.
City of Canton v. Harris, 489 U.S. 378, 385-90 (1989).

Plaintiff names Mark Rufener, Chief of thetsap County Jail, and alleges generally th
Mr. Rufener has “cultivated a policy or custom” thhtlls his right to filegrievances. Dkt. 9, at
28. He also names ConMed Healthcare presumsdiguse Nurse Senovia is employed by th
companyld. Plaintiff fails to clean state the alleged wrong-doing of each of these defendg
For instance, plaintiff presents no facts regayditr. Rufener’s alleged “policy or custom” and
fails to describe what the policy entails or howtitils his ability to file grievances. Rather, his

complaint demonstrates the opposite: in his complaettates that he has in fact filed a vast

number of grievances. Furtheosne, plaintiff cannobring § 1983 action agaiha supervisor on a

theory that the supervisor is liable the acts of his dner subordinatesSee Polk County v.
Dodson, 454 U.S. 312, 325 (1981). Plafhtmust describe who violad his rights, when they
violated his rights, and howithviolation caused him harrAbsent such allegations, the

individuals named in the complaint will be dismissed.
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B. Nurse Senovia

Plaintiff makes two claims against Nurse Senokiest, plaintiff allegges that Nurse Senovia
was deliberately indifferertb his medical needs by not prowid him with ice and a blanket for
his leg, as well as delaying hisipanedication. Dkt. 9, at 20. Saed, plaintiff alleges that Nursg
Senovia retaliated against him bythholding his pain medication for several days each time
has filed a grievance. Dkt. 9, at 18. Plaintifigaliation allegation stas a cognizable claim;
however, the deliberate irftBrence claim does not.

1. Deliberate Indifference
Plaintiff has failed to state a § 1983 clainn foconstitutional viokon based on the lack

of medical care. “[T]o maintaian Eighth Amendment claim based on prison medical treatm
an inmate must show ‘deliberate ifidrence to serious medical needggtt v. Penner, 439 F.3d
1091, 1096 (9th Cir.2006) (quotirkstelle v. Gamble, 429 U.S. 97, 106 (1976)). The two pron
test for deliberate indifference requires thergiéito show (1) “a serious medical need’ by
demonstrating that ‘failure togat a prisoner’s condition could result in further significant injy
or the unnecessary and wanton infliction of paiarit (2) “the defendant’s response to the ng
was deliberately indifferentJett, 439 F.3d at 1096 (quotingcGuckin v. Smith, 974 F.2d 1050,
1059 (9th Cir.1992)). Deliberate indifference li@an by “a purposeful act or failure to respon
to a prisoner’s pain or possible medinakd, and harm caused by the indifferendett; 439
F.3d at 1096djting McGuckin, 974 F.2d at 1060). To state a oidor violation of the Eighth
Amendment, a plaintiff must allege sufficieacts to support a claim that the named defenda
“[knew] of and disregard[ed] an excessivgk to [plaintiff's] health ....“Farmer v. Brennan, 511

U.S. 825, 837 (1994).
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Before it can be said that a prisoner’s cnghts have been abridged, “the indifference
his medical needs must be substantial. Miedifference,’ ‘negligence,’ or ‘medical
malpractice’ will not support this cause of actioBroughton v. Cutter Laboratories, 622 F.2d
458, 460 (9th Cir.1980kKiting Estelle, 429 U.S. at 105-06). “[A] confgant that a physician hag
been negligent in diagnosing or treating a roaldtondition does notate a valid claim of
medical mistreatment under the Eighth AmeedinMedical malpractice does not become a
constitutional violation merelydzause the victim is a prisonegételle, 429 U.S. at 106Gee
also Anderson v. County of Kern, 45 F.3d 1310, 1316 (9th Cir.1995¢e also McGuckin, 974
F.2d at 1050. Even gross negligence is insufficient to establish deliberate indifference to S
medical needsSee Wood v. Housewright, 900 F.2d 1332, 1334 (9th Cir.1990).

Additionally, “a difference of opinion bewen a prisoner-patient and prison medical
authorities regarding treatment does give rise to a 8§ 1983 clainFranklin v. Oregon, 662

F.2d 1337, 1344 (9th Cir.1981). To prevail, a plaintiff “must show that the course of treatm

the doctors chose was medicallyacceptable under the circumstes ... and ... that they chose

this course in conscioussilegard of an excessive rigkplaintiff's health.’Jackson v. Mclntosh,
90 F.3d 330, 332 (9th Cir.1986). A prisoner's mesagreement with diagnosis or treatment
does not support a claim déliberate indifferencesanchez v. Vild, 891 F.2d 240, 242 (9th
Cir.1989).

Plaintiff alleges that hevas seen by an outside lmwpedic surgeon, Dr. Allen, who
prescribed him with Naproxin. Dkt. 9, at 15abiiff alleges that Diendant Nurse Senovia is
deliberately indifferent to his needs becausefaited to provide him with ice and a blanket an
an x-ray for his leg, as well as causing severyden pain medicatiorRlaintiff also claims

that this was contrary tor. Allen’s suggestiondd. As noted above, a claim for medical
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malpractice or negligence cannot suppaaam for relief under § 1983. Plaintiff has not

presented sufficient facts to demonstrate a vielalien for relief, and not merely a difference of

opinion between Dr. Allen and thed&thcare provided at KCJ. In fact, plaintiff states that Nu
Senovia’s response to one of higial grievances was that “oneeperson enter the KCJ, [they]
are under [its] provider’s care. KCJ is not obligated to follow outside orders since those
prescribers do not have presantdp privileges [at KCJ].” Dkt9, at 17. As pled, plaintiff's
complaint does not set forth enough factual infaiion to show more than negligence, or a
difference of opinion betweddurse Senovia and Dr. Allen.

2. Retaliation

Plaintiff further alleges that Nurse Senowdhheld pain medication from him each time

he has filed a grievance. Dkt.&,24. Plaintiff contends thatithconduct constitutes retaliation
violating his First Amendment righted. The facts pled in the comphh are sufficient to state a
claim for relief under § 1983.

However, due to the deficiencies describbdwe, the Court will not serve the complair
Plaintiff may show cause why his complaint sldoaot be dismissed or may file an amended
complaint to cure, if possibléhe deficiencies noted heremn or before October 20, 2017. If
an amended complaint is filed, it must be legit@yritten or retyped iits entirety and contain
the same case number. Any cause of action allegie ioriginal complaint that is not alleged
the amended complaint is waivédebrsyth v. Humana, Inc., 114 F.3d 1467, 1474 (9th Cir. 1997
overruled in part on other grounds, Lacey v. Maricopa Cnty., 693 F.3d 896 (9th Cir. 2012).

The Court will screen the amended compléandetermine whether it states a claim for,
relief cognizable under 42 U.S.C. § 1983. If theeaded complaint is not timely filed or fails tq

adequately address the issues raised heéhginyndersigned will recommend dismissal of the
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problematic claims described above: Markétwr, ConMed, and deliberate indifference by
Nurse Senovia.

The Clerk is directed to send Plaintiff thgpaopriate forms for filing a 42 U.S.C. § 198
civil rights complaint and for service, a copytbis Order, a copy of kioriginal civil rights
complaint (Dkt. 9), and thero Se Information Sheet.

Dated this 20th day of September, 2017.

it 5 Fwcke

Theresa L. Fricke
United States Magistrate Judge
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