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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

10 DONALD R. BUTLER,

e CASE NO.3:17cv-05635DWC
11 Plaintiff,

ORDERGRANTING MOTION TO
12 V. DISMISS

13 NANCY A. BERRYHILL, Acting
Commissioner of the Social Security
14 Administration

15 Defendant
16
17 Plaintiff appeals from the final decision of the Administrative Law JutigeJ”)

18 || denying ls applications folSocialSecurityDisability Insurance benefit®efendant filech
19 || Motion to Dismisspursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure (“Motipn”)
20 || based upon Plaintiff's failure to file a timely appeal of the ALJ's final ieciBkt. 10.Plaintiff
21 | did not file an opposition to the MotioS8ee generallpkt. Pursuant to 28 U.S.C. § 636(c),

22 | Fedeal Rule of Civil Procedure 73, and Local Rule MJR 13, the parties have consented t¢ have
23 | this matter heard by the undersigned Magistrate JiBkpRkt. 8.

24
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Plaintiffs Complaint was not filed within the sixtyay limitations period articulated in
42 U.S.C. § 405(g), and Plaintiff has not demonstrated extraordinary circumstancasivg

equitable tolling. Thus, the Court grants Defendant’s Motion and dismisses this ttase wi

prejudice.
FACTUAL AND PROCEDURAL HISTORY
OnFebruary 6, 201,6anALJ issued an unfavorable decision denying Plaintiff's claim
benefits under Titles 1l and XVI of thfgocialSecurityAct (Act). Dkt. 10-1, Exhibit 1,

Declaration oNancy Chung  (3)(a). Plaintiff requested review of the decision by the Apps
Council.Id. OnJune 1, 2017, the Appeals Council mailed a notice to Plaintiff, with a copy
Plaintiff's attorney! denying his request for review of the ALJ's decision, thus making the A
decision the Commissioner's final decision. Dkt. 10-1, Exhihit 3. The notice from the
Appeals Couail informed Plaintiff ifhe wished to commence a civil actitve, must do so
within sixty days of the letter's receipt, which was assumed to be figeadl@y the date of the
denial of the request for review. Dkt. 10-XHibit 2 at 34. The notice also informed Plaintiff |
could request more time to file for judicial review. Dkt. 10-2 at 4.

On August 11, 2017, Plaintiff filed a Motion for Leave to ProdeeBorma Pauperis
(“Motion for IFP”), which the Court grantedlong with his Complaint. Dkts. 1, The Court
now considers Defendant's Rule 12(b)(6) Motion. Dkt. 10.

LEGAL STANDARD AND CONSIDERATION OF EVIDENCE

Pursuant td-ederal Rulef Civil Procedure 12(b)(6), a party may move to dssra

complaint on the grounds*“fails to state a claim upon which relief can be granted.” To state

! Plaintiff retained counsel through the administrative proceedingss bot proceedingro se.Dkt. 10-1
at 3.
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claim for which relief may be granted, a complaint must contain “enoutgttastate a claim t
relief that is plausible on its faceBell Atl. Corp. v. Twomblyg50 U.S. 544, 570 (2007).
Defendant attachettie following exhibits to support the Motineclaration of Nancy
Chung? Exhibit 1: ALJ Decision; Exhibit 2: Appeals Council Denial of Revig@xhibits”).
SeeDkt. 10-1. In ruling on a motion to dismiss, “a court may generally consider oagattns
contained in the pleadings, exhibits attached to the complaint, and matters propeditsubj
judicial notice.”Swartz v. KPMG LLP476 F.3d 756, 763 (9th Cir. 2007). If, on a motion to

dismiss under Rule 12,

matters outside the pleading are presented to and not excluded by the court, the

motion must be treated as one for summary judgment under Rule 56. All parties

must be given reasonable oppoitymo present all the material that is pertinent to

the motion.
Fed.R. Civ. P. 12(d).

However, the Court may consider documents whose authenticity is not in question
upon which the complaint necessarily relies, but which are not attached to the coiSpkliat
v. City of Los Angele250 F.3d 668, 688 (9th Cir. 2001). The Ninth Circuit has “extended t
‘incorporation by reference’ doctrine to situations in which the plaintiff'srcidepends on the
contents of a document, the defendant attaches the document to its motion to dismiss, af
parties do not dispute the authenticity of the document, even though the plaintiff does not
explicitly allege the contents of that document in the complaitiével v. ESPN393 F.3d
1068, 1076 (9th Cir. 20058ee Marder v. LopeZ50 F.3d 445, 448 (9th Cir. 2008 heat v.

Comm'r of Soc. Se@017 WL 469311, at *3 (E.D. Cal. Feb. 3, 2017) (granting motion to

dismiss for failure to file complaint within the sixtlay statute of limitations based on

2 Nancy Chung is the Chief of the Social Security Administration’srQdase Preparation and Review

. and

1d the

Branch 1 of the Office of Appellate OperatioBgeDeclaration at 1.
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documents attached to defendant’s motion to dismiss pursuant to Rulg))2Here, the
Exhibits are ones upon which Plaintiff's Complaint depends, thus, the Court will consiaer
as incorporated by reference.

Here, Defendantontendslismissal is required becausaiBtiff failed to file his
Complaint within the sixtyday statuteof limitations provided by 42 U.S.C. § 405(g). Althoug
the statuteof-limitationsdefense is usually raised in an answer to a complaint, “it may be r4
in amotionto dismisswhen the running of the statute is apparent from the face of the
complaint.”See Vernon v. Heckle811 F.2d 1274, 1278 (9th Cir. 1987) (citi@gnerly v.
Westinghouse Elec. Car®23 F.2d 117, 119 (9th Cir. 1980)). “Such a motiodismissshould
be granted only if the assertions of the complaint, read with required liberalitid wot permit
the plaintiff to prove that the statute was tolldd.”(quotingConerly, 623 F.2d at 119).

DISCUSSION
I. Untimely Complaint

In the Motion, Defendant contentlee case should be dismissed because Plaintiff's
Complaint was untimely filedDkt. 10.Judicial review of the Commissioner's administrative
decisions is governed by Section 405(g) and (h) oSthmal SecurityAct, which authorizes
federal judicial review of a final decision of the Commissioner within “sixisdster the
mailing to him of notice of such decision or within such further time as the Coronessif
Social Security may allow42 U.S.C. 8§ 45(g); Bowen v. City of New York7/6 U.S. 467, 479
(1986) (Sections 405 (g) arfld) operate to constitute a sixtyay statuteof limitationsin which
the claimant may appeal a final decision from the CommissioRemsuant to 20 C.F.R §

422.210(c), the date of receipt of is presumed to be five days after the date of notice

the

—
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Thetime limit set forth insection 405(g) is a condition on the waiver of sovereign
immunity, and thusit must be strictly construe@owen 476 U .S. at 47%ee, e.g., Fletcher v.
Apfel 210 F.3d 510 (5th Cir. 2000) (affirming summary judgment in favor of Commisdmme
untimely filing of one day)Cairns v. Colvin 2014 WL 4929322, *3 (W.D. Wash. Oct. 1, 201
(dismissing complaint wheggro seplaintiff filed one day late).

Here, the Appeals Council mailed a notice to Plaintiff on June 1, 2017, with a ¢
Plaintiff's attorney, denyingis request for review of the ALJ's decision, thus making the A
decision the Commissioner's final dgon.Dkt. 10-1, Exhibit 1 at § 3(a)Dkt. 10-1, Exhibit2 at
4. The notice from the Appeals Council informed Plaintiff if he wished to commencel §
action, he must do so within syxdays of the letter's receipt areteipt of the letter was assun

to be five days from the date of the letterJone 6, 2017d. The sixtyday deadline for Plainti

to file his Complaint wasdugust 7, 2012 Plaintiff filed his Complaint on August 11, 2017, four

daysafter thestatuteof limitations had expiredAs Ddendant pots out, Plaintiff signed hi
Complaint on August 8, 2017, however, a civil action is commenced in federalvdoemthe
complaint is filed. Fed. R. Civ. P. 3. Moreover, even if Plaintiff had filed his Complai
August 8, 2017, it would haveeen filed after the statute of limitations expired.

A complaint brought pursuant to 42 U.S.C. 8§ 405(@y be dismissed on a 12(b)
motion if it appears beyond doubt from the face of the complaint “that the plaimtifbrove n(
set of facts that would establish the timeliness of the claBugermail Cargo, Inc. v. Unite

States 68 F.3d 1204, 1207 (9th Cid995). As it is apparent from the faaef Plainiff's

3 August 5, 2017, fell on a Saturddlus,the period would extend to “the next day that is not a Saturday, Sund
legal holiday[,]” which was Monday, August 7, 2012d-R. Civ. P. 6(a)(1)(C). Thereforlaintiff was required tq

-
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ay, or

commence his civil action by August 7, 2017.
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Complainthe did not properly file within the prescribed statutory period, Plaintiff's Conmpés
dismisseds time barre.
II. Equitabletolling

Defendant further argues there are no circumstances in thisogasgfy equitable
tolling of the statut®f limitations period.* Dkt. 10 at 6 Despite Plaintiffs Complaint being
untimely, a Court should not dismiss a case as untimely unless “the assertt@msmhplaint,
read with required liberality, would not permit the plaintiff to prove that the statas tolled.”
Vernon 811 F.2d 1274, 1278 (9th Cir. 198¢itihg Conerly 623 F.2d at 119). “Equitable
tolling applies when the plaintiff is prevented from asserting a claimrbggiul conduct on thg
part of the defendant, or when extraordinary circumstances beyond the @aiontfolmade it
impossible to file a claim on timeStoll v. Runyon165 F.3d 1238, 1242 (9th Cir. 1998).
“Generally, a litigant seeking equitable tolling bears the burden of establistw elements: (1
that he has been pursuing his rights diligently, anth@)some extraordinary circumstance
stood in his way.Pace v. DiGuglielmp544 U.S. 408, 418 (2005).

SocialSecurityAdministration regulations governing extensions of time for filing are
based on considerations of fairness to claimants, and therafoe&fension may be granted
where a suit was not timely filed because of illness, accident, destructiecoadis, or mistake.
Bowen 476 U.S. at 480An extension may also be granted wherecthanant misunderstands
the appeal process or is unable to timely collect necessary information, erthda&ecretary
undertook actionvhich “misled” the claimant concerning his right to revidd. at 480, n. 12

(citing 20 C.F.R. §§ 404.911, 416.1411).

4 The Court also etes that Plaintiffvas notified of his right to seek anduld have sought an extension with the
Commissioner to extend the sixtiay deadline to file a civil actiogee42 U.S.C. § 405(g). However, as@€ttober
5, 2017 thedate Nancy Chung signed taclarationPlaintiff had not requested an extensioar is the Court is
not aware of an extension filed between October 5, 2017 and the date of thiD®trded-1, Exhibit 1 at B(b),

1
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Plaintiff has not filed an opposition to the Motion and thus has provided no argumgnt the

statuteof limitations should be equitably tolle®laintiff's Complaint lacks any factual
allegations demonstrating circumstances for whiclstaiteof limitations should be tolled in
equity. Thus, there is no meaningful dispute the Defendant or any other agent of the Socia

Security Administration has, through wrongful conduct, prevented Plaintiff feseréng his

claim or that an extraondary circumstance beyond the Plaintiff's control made it impossible for

him to timely file the ComplaintTherefore, the sixtglay time restriction set forth #2 U.S.C. §
405(g)bars review of the administrative decision denying thercfar SocialSecuritybenefits,
and no special circumstances exist which warttaatCourt to toll the limitation periockee e.g.
Ray v. Colvin2014 U.S. Dist. LEXIS 177105 (C.D. Cal. Dec. 22, 2014) (gramiagon to
dismissdespite Plaintiff's unamgered request for a thidyay extension of the filing deadline);
see alsdvliddleton v. Astrug2010 WL 2219662, at *2 (N.CCal. 2010) (grantingnotionto
dismisswith leave to amend after plaintiff filed complaint eleven days late but did not tegues
extension of time).

CONCLUSION

For the reasons stated above, Defendant's Motion is GRANTED, and Judgment shall be

entered dismissing this action with prejudice.
Datedthis 14" day of December, 2017.

ol

David W. Christel
United States Magistrate Judge
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