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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA

GARY CASTERLOW-BEY,
Plaintiff,
V.

GOOGLE.COM INC., and
AMAZON.COM, INC.,

Defendants.

This matter comes before the Court on De#nt Google.Com, Inc.’s (“Google”) Motiq
to Dismiss (Dkt. 13) and Defendant Amazon.Cdne.’s (“Amazon”) Motion to Dismiss (Dkt.

16). The Court has considered the pleadings figarding the motions and the remainder of

record herein.

This case arises from the alleged sale airféiff’'s books on Defendants’ websites. DK
4. Defendants now move for dismissal of therstaasserted against them pursuant to Fed.

Civ. P. 12 (b). Dkts. 13 and 16. For the mesprovided, the motior{®kt. 13 and 16) should

be granted and the claims dismissed.
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FACTS AND PROCEDURAL HISTORY

A. FACTS
On August 30, 2017, Plaintiff,jaro seprisoner, filed this case, moved to proceetbrma
pauperis(“IFP”), and provided a proposed complaasserting that Defendants Amazon and

Google committed copyright infringement whemiRtiff’'s books were sold on their website.

Dkts. 1, 1-1, and 4. Defendant Google is an Irtesearch engine which allows users to search

for online content and receive search resufsrfect 10, Inc. v. Amazon.com, \ne08 F.3d
1146 (9th Cir. 2007). Defendant “Amazon is afirenretailer that purpts to offer ‘Earth's
Biggest Selection of Products.” Amazon has glesd its website to enable millions of unique
products to be sold by both Axnon and third party sellersMulti Time Mach., Inc. v.
Amazon.com, Inc804 F.3d 930, 933 (9th Cir. 2016grt. denied 136 S. Ct. 1231, 194 L. Ed.
2d 185 (2016).

According to the Complaint, Plainti#ind non-party TrafforéPublishing Company
(“Trafford”) (Plaintiff has otheftawsuits pending against Traffgrdntered a contract in which
Trafford would publish and distrilbel Plaintiff's books and would &m pay Plaintiff the royaltie
from the sales. Dkt. £ asterlow-Bey v. Trafford Publishing Compalyestern District of
Washington case number 17-5459-RJB; Dkt. thadugh Plaintiff asserts that he is the
copyright owner of the books (Dkt. 4), he does niatg@ that he registerethy of them with the
United States Copyght Office.

Plaintiffs Complaint further maintains th&oogle and Amazon “bbtsale all three of
Plaintiff's published books univealy without ever paying angoyalty to Plaintiff for his
copyrighted works . . . in Japan, Amsterd&erman [sic] United Kingdom and elsewhere at

ridiculously astronomical prices.” Dkt. 4, at Ble alleges that he hasd contract with [either
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company] authorizing universallsa of his copyrighted work.1d., at 3. Plaintiff makes
reference to copyright infringemenid. He seeks injunctive lief requiring Google and
Amazon to “cease and desist all sales” of his bowks this case is resolved and an order thg
they produce all saleecords of his booksld. Plaintiff also seeks several million dollars in
damagesld.

B. PLAINTIFF'S OTHER CASES RELATED TO HIS BOOKS

On June 14, 2017, Plaintiff, proceeding IFP, fiebdreach of contract sa against Trafford,

who he alleges failed to pay him roya# on the three books that he wro@asterlow-Bey v.

Trafford Publishing CompanyVestern District of Washgton case number 17-5459-RJB; Dkt.

7. An Answer to the Complaint (Dkt. 28) wakedl for Trafford, and the parties are engaging|i

discovery (Dkt. 46).

On August 30, 2017, Plaintiff filed a case aghiEbay.com, asserting that Ebay.com
committed copyright infringement, breached atcact, and committed fraud when it sold
Plaintiff's books. Casterlow-Bey v. Ebay.coiWestern District of Wshington case number 17
5687 RJB, Dkt. 1-1. Plaintiff seeks injunctivdigéand several million dollars in damages in
that case.Casterlow-Bey v. Ebay.coiWestern District ofWashington case number 17-5687
RJB, Dkt. 1-1. His application for IFP was grant€thsterlow-Bey v. Ebay.coVestern
District of Washington case ndmar 17-5687 RJB, Dkt. 3. Ebay.com has appeared by coun
and moved to dismiss the claims asserted agajimstpart, based on Plaintiff’s failure to show
that his books are registeredtimthe U.S. Copyright OfficeCasterlow-Bey v. Ebay.com

Western District of Washington case numb@&f5687 RJB, Dkt. 7. Ebay.com’s motion to

dismiss was provisionally grantpending Plaintiff's filing of an amended complaint, to in part,

address whether Plaintiff had retgred his books with the U.S. Copyright Office and to add

\t
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other issues raised indmotions in that caseCasterlow-Bey v. Ebay.cqestern District of
Washington case number 17-5687 RJB, Dkt. 16.

On October 13, 2017, Plaintiff filed a case agaiBarnes and Nobles,” moved for IFP, ar
provided a proposed complaint asserting efendant “Barnes and Nobles” committed
copyright infringement, breached a contract, emehmitted fraud when it sold Plaintiff's book
Casterlow-Bey v. Barnes and NoblesS. District Court for the Watern District of Washingtor
case number 17-5834, Dkts. 1 and 1-1. rféifhialso makes reference to tRecketeer
Influenced and Corrupt OrganizatioAst, 18 U.S.C. § 1962, (“RICO”)Casterlow-Bey v.
Barnes and Noble4).S. District Court for the Western ®rict of Washington case number 1]

5834, Dkt. 1-1. Plaintiff seeks several million dollars in dama@asterlow-Bey v. Barnes an

Nobles,U.S. District Court for the Western Distriof Washington case number 17-5834, Dk{.

1. His application for IFP was grante@asterlow-Bey v. Barnes and NoblesS. District
Court for the Western District of Washiogtcase number 17-5834, Dkt. 4.

That same day, October 13, 2017, Plaintiffdilnother case against Amazon, Google, E
Trafford, and “Barnes and Nobles,” moved fBP| and asserted claims under RICO regardir
the sale and distribution of his bookSasterlow-Bey v. Amazon.com, et &/estern District of
Washington case number 17-5833 RJB, Dkts. 1 ahd His application for IFP was granted.
Casterlow-Bey v. Amazon.com, et &estern District of Wehington case number 17-5833
RJB, Dkt. 4.

On October 25, 2017, Plaintiff fileQasterlow-Bey v. Barnes and NoblesS. District Court
for the Western District of Washington casenber 17-5871, moved for IFP, and provided a
proposed complaint again asserting that Deémt “Barnes and Nobles” committed copyright|

infringement, breached a contract, and catteth fraud when it sold Plaintiff's books.

d
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Casterlow-Bey v. Barnes and NoblesS. District Court for the Watern District of Washingtor
case number 17-5871, Dkts. 1 and 1-1. Plaintiff again made refereéRt@Qoviolations.
Casterlow-Bey v. Barnes and NoblesS. District Court for the Watern District of Washingtor
case number 17-587Mkt. 1-1. Plaintiff sought injunctive reliehnd several million dollars in

damages Casterlow-Bey v. Barnes and Nobl&ksS. District Court fothe Western District of

Washington case number 17-5871, Dkt. 1-1. Hisondor IFP was denied because the case

was duplicative of the other @she had already filedCasterlow-Bey v. Barnes and Nobles,
U.S. District Court for the Watern District of Washington sa number 17-5871, Dkt. 4. Aftel
being given an opportunity to pay the filing fed& wished to continue with the case, the cajs
was dismissed for failure to pay the filing fe@asterlow-Bey v. Barnes and NoblesS.
District Court for the Western Districf Washington case number 17-5871, Dkt. 5.

C. PENDING MOTIONS IN THIS CASE

Defendant Google moved to dismiss ttase on November 20, 2017, asserting that

Plaintiff's claim for copyright ifringement should be dismissed because he fails to allege t
any of his books have copyrightgistered with the U.S. Copyrigkiffice. Dkt. 13. It also
moves to dismiss arguing that Pigff fails to allege facts shawg how it infringed on his work
or that any activity by Google oaead within the United Statesd. Defendant Amazon move
to dismiss on November 21, 2017 on the same grounds. Dkt. 16.

The Court issued a notice to Plaintiff, agra selitigant, regarding Defendants’ motions tg
dismiss under Fed. R. Civ. P. 12 (b), and disali$4aintiff’'s obligationsif he intended to
oppose the motion. Dkt. 17.

Plaintiff responded on December 12, 2017 ancuotedl attachments. Dkt. 23. Plaintiff

argues that “[i]t is undisputed that Defendants hervgaged in ‘predicate acts’ that constitute

1
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‘ilegal pattern of racketeering taty’ dating back to 2006.” Dkt23, at 1-2. He maintains th
“Defendants cannot claim ‘lawfglales’ of Plaintiff's books becaa ‘all sales’ by Trafford
Publishing and third party distributors stémmm falsified, forged, and fraudulent
contract/document that ultimately initiated natiband international conspiracy to illegally
traffic in stolen propeytfor financial gain.” Id., at 3. Plaintiff arguethat “Trafford Publishing,
through Defendants, have deprivieldintiff of his legal earningsione of the named Defendar

have legal authorization or jufstation under civil or criminaktatutes tananufacture or

distribute Plaintiff'scopyrighted work.”ld. He asserts that the “exhibits attached to this mot

demonstrate Defendants’ involvement in saleBlaintiffs’ copyrighted wdk not only in foreign
countries but all over the United Statesd: Plaintiff also attaches documents entitled “Sale
and Royalties Page” and “Trafford Publishing Qedy Royalty Report,” which purport to rela
to sales in the United States. Dkt. 23, at FPHaintiff also again asserts that he “owns the
copyrights to all (3) books published throughfioel, attached to thisotion is a copy of

original contract outlimg details of copyright/registration ownership, ‘Exhibit D’ page 3,
paragraphs 5.6 and 5.718. Exhibit D is entitled “TraffordPublishing Self-Publishing Service
Agreement.” Dkt. 23, at 8-18. Page three, paragraphs 5.6 and 5.7 provide:

5.6 Copyright and Title Registration. If purchased by You as part of Your
Services, We shall include a copyrigiotice in accordance with Your
instructions in each copy of the WorlVe shall secure a unique International
Standard Book Number (ISBN) for each version of the work where applicable.
You may not use the formatted Manust(gt any stage of development) or
finished Work, the ISBN, and/or cover widimy other provider of similar Services
at any time during or after therm of this agreement.

5.7 Rights to Manuscript and the Work. There are generally three sets of
intellectual property rights that are inclatie any Work; (a) té first set of rights
relates to the Manuscript or Your Woikou shall remain the sole and exclusive
owner of all right, title, ad interest in and to Manaspt and Your Work as
initially submitted to Us. We shall have right or license to use any Manuscript
or Work except as permitted herein widspect to development of the resulting

on

\"44

S

ORDER ON DEFENDANTS MOTIONS TO
DISMISS- 6



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

book in print, digital, or audio formath) the second set aftellectual property
rights relates to content that W@ur employees, Our Affiliates or Our
Contractors create as paftthe Services that We offer ("Our Work Product");
and (c) the third set of intellectual property rights relates to the content that We
own or that We license from third pis that We cannot transfer to You.

Dkt. 23, at 10.
Defendants have filed repliesKf3. 20 and 21), arguing, in paittiat they did not get a copy
of the attachments to Plaintiff's respensThe motions are now ripe.

Il DISCUSSION

A. MOTION TO DISMISS 12 (b)(1) STANDARD

A complaint must be dismisdeinder Fed. R. Civ. P.12 (b)(1) if, considering the factual
allegations in the light most favorable to thaiptiff, the action: (1does not arise under the
Constitution, laws, or treaties of the United &sator does not fall within one of the other
enumerated categories of Article Ill, Sect@of the Constitution; (2) is not a case or
controversy within the meaning of the Congion; or (3) is not one described by any
jurisdictional statute Baker v. Carr 369 U.S. 186, 198 (1962).G. Rung Indus., Inc. v.
Tinnerman 626 F.Supp. 1062, 1063 (W.D. Wash. 198628 U.S.C. §8 1331 (federal

guestion jurisdiction) and 1346 (Ued States as a defendariyhen considering a motion to

dismiss pursuant to Rule 12 (b)(1), the court israstricted to the face of the pleadings, but may

review any evidence to resolve factual diggutoncerning the existence of jurisdiction.
McCarthy v. United State850 F.2d 558, 560 {9Cir. 1988),cert. denied489 U.S. 1052
(1989);Biotics Research Corp. v. Hecklgrl0 F.2d 1375, 1379(Cir. 1983). A federal court
is presumed to lack subject matter jurisidic until plaintiff establishes otherwisé&okkonen v.
Guardian Life Ins. Co. of Americ&11 U.S. 375 (19948tock West, Inc. v. Confederated

Tribes 873 F.2d 1221, 1225{Cir. 1989). Therefore, plaifitibears the burden of proving th

D
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existence of subject matter jurisdictioBtock West873 F.2d at 1225 hornhill Publishing Co.,
Inc. v. Gen’l Tel & Elect. Corp594 F.2d 730, 733 {oCir. 1979).

B. COPYRIGHT INFRINGMENT AND SUBJ ECT MATTER JURISDICTION

Under the Copyright Act, “no civil action forfringement of the copyright in any United
States work shall be instituted until preregistrano registration of the copyright claim has bg
made in accordance with this title.” 17 U.S.Cl18.(a). “A district court does not have subjec
matter jurisdiction over an infringement claimtiithe Copyright Office grants the registratior
application and issues a tigcate of registration.’Corbis Corp., v. Amazon. comcln351
F.Supp.2d 1090, 1112, 77 U.S.P.Q.2d 1182 (W.D.Wash. 28@fair, Inc. v. Airtran Airways
Inc., 09-5053RJB, 2009 WL 801754, at(A®/.D. Wash. Mar. 25, 2009).

Plaintiff does not allege that linas certificates of registran from the Copyright Office on
any of his books in his complaint. A reviewtbe records of the U.&opyright Office shows
that only one booRkNildflower, is registered with the U.S.opyright Office to Plaintiff Gary
Casterlow-Bey; with the ggstration number: TXu001644896; dafg-31-2009. Pursuant to
Federal Rule of Evidence 201 (b)(2), a “court madigially notice a fact tht is not subject to

reasonable dispute because it . . . can be achuaaite readily determined from sources whos

accuracy cannot reasonably be questioned.” Taertenay take judicial notice on its own” . .

but if the “court takes judicial notice beforetifiging a party, the party, on request, is still
entitled to be heard.” Federal Rule of Evidence @)1) and (e). “Judicial notice is appropri
for records and reports of administrative bodiddriited States v. 14.02 Acres of Land More
Less in Fresno Cty547 F.3d 943, 955 (9th Cir. 2008). Te #xtent that Plaintiff makes a
claim for copyright infringement agast Defendants for any book other th&idflower,the

claim should be dismissed for lack of setijmatter jurisdiction under Rule 12 (b)(1).

een

e

hte

or

ORDER ON DEFENDANTS MOTIONS TO
DISMISS- 8



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

The contractual provisions tehich he points do not addresbether he has registered the
books with the U.S. Copyright Office. Plaintiff has the burden to establish subject matter
jurisdiction. Stock WestB873 F.2d at 1225. Plaintiff's clainigr copyright infringement should
be dismissed for lack of subject maiiaisdiction regarding any book other théhldflower.
Moreover, this is the second time Plaintiff hasméformed of this burden, and he has agair]
failed to provide evidence of certificates of ggation. Plaintiff cannot simply rely on his ow
allegations to demonstrate that theu@ has subject matter jurisdiction.

C. MOTION TO DISMISS 12 (b)(6) STANDARD

Fed. R. Civ. P. 12 (b)(6) motions to dismiss rbaybased on either the lack of a cognizal
legal theory or the absence of sufficieatts alleged under a cogable legal theoryBalistreri
v. Pacifica Police Departmen®01 F.2d 696, 699 {9Cir. 1990). Material allegations are take
as admitted and the complaint is construed in the plaintiff's fa<eniston v. Robert¥17 F.2d
1295 (9" Cir. 1983). “While a complaint attacked by a Rule 12 (b)(6) motion to dismiss dd
not need detailed factual alldgmns, a plaintiff's obligatioto provide the grounds of his
entitlement to relief requires more than lakseisl conclusions, and arfoulaic recitation of the
elements of a cause of action will not d@&ll Atlantic Corp. v. Twomb)\b50 U.S. 544, 554-5
(2007) (internal citations omitted)Factual allegations must be@&ugh to raise a right to relief
above the speculative level, on msumption that all the allegat®in the complaint are true
(even if doubtful in fact).”ld. at 555. The complaint must allege “enough facts to state a ¢
to relief that is pusible on its face.ld. at 547.

D. COPYRIGHT INFRINGMENT AND FAILURE TO STATE A CLAIM

Under the Copyright Act, copyright owners hdkie exclusive right tdo or authorize the

following:

=
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(1) to reproduce the copyrighted wan copies or phonorecords;

(2) to prepare derivative works based upon copyrighted work;

(3) to distribute copies quvhonorecords of the copyrigdtt work to the public by
sale or other transfer of ownerghor by rental, lease, or lending;

(4) in the case of literary, musical, dramatic, and choreographic works,
pantomimes, and motion pictures and othigdiovisual works, to perform the
copyrighted work publically;

(5) in the case of literary, musical, dramatic, and choreographic works,
pantomimes, and pictorial, graphic, or sculptural works, including the
individual images of a motion picture other audiovisual work, to display the
copyrighted work publicly; and

(6) in the case of sound recordings, tofpen the copyrighted work publicly by
means of a digital audio transmission.

17 U.S.C. 8 106. “Plaintiffs musttssfy two requirements to pregem prima facie case of direg
infringement: (1) they must show ownership af #ilegedly infringed matel and (2) they mus
demonstrate that the alleged inffers violate at lea®ne exclusive righgranted to copyright
holders under 17 U.S.C. § 10®#&rfect 10, Inc. v. Amazon.com, Jn808 F.3d 1146, 1159 (9th
Cir. 2007).

Plaintiff's claims for copyright infringenmg against both Defendants should also be
dismissed for failure to stageclaim on which relief can be granted. Aside from failing to
establish that he is a copyrigilder for any book other thaiildflower, Plaintiff has failed to
allege sufficient facts that either Google or @&zon violated at least oé the rights granted
under 8§ 106. He does not give any details ¥ aph-specific allegationthat the Defendants
sold his books. Google properly poimtst that, as an online servipsovider, it is shielded from
many infringement claims under the safe hagootections of the Digital Millennium Copyrigh
Act ("'DMCA”"), 17 U.S.C. 8§ 512 (c)-(d), but is unabie glean even the most basic of facts fr
Plaintiff's complaint to know which, if any, of (hDMCA'’s provisions apply. Dkt. 13. Furthe
“[i]t is well settled thathe Copyright Act does not apply extratemally.” Los Angeles News

Serv. C. Reuters Television Int’l, Ltd49 F.3d 987, 990-91 (9th Cir. 1998). Defendants

~—+
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properly point out that Plaintiff's Complaintsests copyright violatins outside the United
States. His claims should alse dismissed for failure to séaa claim on this basis as well.
To the extent Plaintiff asserts claims fecendary copyright infringement liability, his
claims should be dismissed.
To succeed in imposing vicarious liabilityrfoopyright infringement, “a plaintiff must
establish that the defendant exercises the reguisittrol over the direct infringer and that the

defendant derives a direimhancial benefit from théirect infringement.”Perfect 10, Inc. v.

Amazon.com, Inc508 F.3d 1146, 1173 (9th Cir. 2007). “The ‘control’ element of the vicarjous

liability test as the defendant's right andligbto supervise the direct infringetd. (internal
citations omittedl

Plaintiff fails to allege claims supporting ath for vicarious liability because he does not
allege Defendants had the rigbtcontrol the alleged infringg activity or derived a direct
financial benefit from the direct infringemerfee Hendrickson v. eBay, Int65 F. Supp. 2d
1082, 1094 (C.D. Cal. 2001).

Plaintiff has failed to assert facts supportinglaim for contributoryiability for copyright
infringement because he failed to allegeimfement by a third party, or that Defendants
intentionally encouraged or inducedringement through “specific actsPerfect 10, Inc. v.
Amazon.com, Inc508 F.3d 1146, 1170 (9th Cir. 2007).

E. OTHER CLAIMS MENTIONED IN RESPONSE

Plaintiff appears to attempt to assert othaimgt in his response,dluding a reference to

fraud and “racketeering.” These claims are nahenComplaint. Further, Plaintiff has assert

(1%

these claims in another case against these Defendaasserlow-Bey v. Amazon, et Western

District of Washington case ndrar 17-5833-RJB; Dkt. 5.

ORDER ON DEFENDANTS MOTIONS TO
DISMISS- 11



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

F. LEAVE TO AMEND

Unless it is absolutely clear thad amendment can cure the defegir@aselitigant is
entitled to notice of the complaint’s deficiencasd an opportunity to amend prior to dismiss
of the actionSee Lucas v. Dep't of Cor66 F.3d 245, 248 (9th Cir.1995).

It is not absolutely clear that no amendment could cure the defects in Plaintiff's Comp
to the remaining claims. Although his successrseunlikely, Plaintiff should be afforded an
opportunity to amend his complaint in orderattempt to state a claim on his copyright
infringement claim. He should not rely solely allegations that th@ourt has subject matter
jurisdiction over his copyright iningement claims (that the boo&ee registered with the U.S.
Copyright Office), but should provide evidencetlwdt registration, if any exists. Such
amendment, if any, should be filed on or befémauary 12, 2018. Plaintiff's failure to do so
may result in dismissal dihe case. Plaintiff shoulubt add additional claims or parties.

G. CONCLUSION

Defendants’ motions should be granted an@klintiff's claims should be dismissed, unle
Plaintiff files an appropriate amended compiaiRlaintiff should be given until January 12,
2018 to file an amended complaint, if he choosetoteo. Plaintiff’s failure to do so will resul
in dismissal of the case.

1. ORDER
It is ORDERED that:
e Defendant Google.Com, Inc.’s Motion to Dismiss (Dkt. 18). L BE
GRANTED, unless Plaintiff files a properly anded complaint, if any, is filed

by January 12, 2018failure to file will result in dismissal of the case.
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e Defendant Amazon.Com, Inc.’s Motion to Dismiss (Dkt. \0d) L BE
GRANTED, unless Plaintiff files a properly anded complaint, if any, is filed
by January 12, 2018failure to file will result in dismissal of the case

e The Motions to Dismiss (Dkts. 13 and 16) RENOTED to January 12, 2018

The Clerk is directed to sendmes of this Order to all couglsof record and to any par
appearingro seat said party’s last knawaddress.

Dated this 29 day of December, 2017.

fo ot e

ROBERTJ.BRYAN
United States District Judge

Ly
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