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CHAO CHEN,

Plaintiff,
V.

THE GEO GROUP, INC,,

Defendant.

November 20, 2017.

FOR DAMAGES - 1

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

CASE NO. 3:17-cv-05769-RJB

ORDER ON DEFENDANT THE
GEO GROUP, INC."S MOTION TO
DISMISS CLASS ACTION
COMPLAINT FOR DAMAGES

THIS MATTER comes before the Court onfBedant The GEO Group, Inc.’s Motion t
Dismiss Class Action Complaint for Damagest.C&k The Court has considered Defendant’s
motion, Plaintiff Chao Chen’s Response, DefertdaReply, the Complaint, and the remaindef

of the file herein. Dkts. 1, 15, 16. The Court atsnsidered oral argument held in open court

Mr. Chen was a detainee at the Northwizstention Center in Tacoma, Washington, a

facility that GEO operates under a contnaith United States Immigration and Customs
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Enforcement (ICE), a division of the DepartmehHomeland Security. GEO uses detainees,
including Mr. Chen, to assist operating the facility undex Voluntary Work Program. In
exchange for their work, GEO compensates detainees $1 per day.

The Complaint alleges that Mr. Chen is #atl to compensation of $11 per hour becal
he is an “employee” as defined by the Waghon State Minimum Wge Act. Defendant’s
motion seeks dismissal under Fed. R. CMLZEDb)(6) under two theories: (1) State law is
preempted, and (2) the Complaint fails to statdaim that detainees, including Mr. Chen, are
“employees” deserving Stateinimum wage protections.

l. BACKGROUND

A. Facts.

1. The Complaint.

The following facts alleged in the Compitare taken as true for purposes of
Defendant’s Fed. R. Civ. P. 12(b)(6) motion.

GEO, a private corporation, has owned apdrated the Northwest Detention Center, §
1,500 bed ICE facility, since 2005. Dkt. 1 at 74.2rtRwest Detention Center detainees inclug
Mr. Chen, who was detained pending immigration proceedings from October 2014 until
February 2016d. at 13.1. Mr. Chen is a citizen of tReople’s Republic of China, but has beg
a lawful permanent resident thfe United States since the 198@ks.at 13.1. GEO relies upon
detainees for its grounds maintenanamking, laundry, cleaning, and other serviddsat
194.4, 4.5. GEO has compensated detairiaekiding Mr. Chen, at $1 per dayl. at 194.7, 4.8.

GEO has in some cases alternatively comsptad detainees withore and better foodd.

Washington’s minimum wage is $11 an hourt.0kat 14.11. The Complaint alleges thiat

Mr. Chen is entitled to compensation at that rateat 14.11.
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The Complaint seeks damages|fist wages, fees, and cdsts behalf of a proposed
class, including Mr. Chen and otheimilarly situated. Dkt. 1 at 16.4.
2. Extra-pleadings.

The Contract and Voluntary Work Program.

According to Defendant, GEO operates Nwthwest Detention Center by “a complex
statutory, regulatory, andntractual relationship” with ICE. Dkt. 8 at 8eeDkt. 1-1 at 4.3.
The contract central to the GHQE relationship (“the Contrac¥ sets out terms for a ten-year

operation of the facility. Dkt. 19 df7. The Contract requires of GE@ter alia, that “[d]etainee

labor shall be used in accordance with theidetawork plan developed by the Contractor, and

will adhere to the ICE PBNDS [Performance-Bad&ational Detention Standards] on Volunta
Work Program.’ld. at 86.See alspid. at 49.Further, “the detainee work program shall not
conflict with any other requiremenof the contract and must comply with all applicable laws
and regulations.id.

The Voluntary Work Program articulates standairgy alia, prohibiting discrimination,
accommodating disabilities, limiting work to “8 hours daily, 40 hours weekly,” and
compensating detainees. 2011 Performance-Bsdagdnal Detention Standards, Section 5.8,
Voluntary Work Program, available online dtph//www.ice.gov/detentin-standards/2011/ (las
accessed Nov. 30, 2017). The detainee compengatoision of the Voluntary Work Program
states:

Detainees shall receive monetary compeasdtr work completed in accordance with
the facility’s standard pgicy. The compensation is bgtast $1.00 (USD) per day. The

L Compare tahe companion cas8tate of Washington v. The GEO Group,l@ause No. 3:17-cv-05806-RJB, DK
1-1 at 7 (seeking injunctive and declaratofiefeand an award for guast enrichment).

2 Only a redacted version of the Contract has beasidered, because the full contract, which redacts pricing
information, is not part of the recorfeeDkt. 19. Whether the Contract should be sealed, redacted, or produce
full is the subject of a pending motion. Dkt. 20.
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facility shall have an established system thatures detainees receive the pay owed t
before being transferred or released.

Id.

Irrelevant information.

Defendant highlights facts surrounding thieninal conviction forming the basis for
removal proceedings against Mr. Chen. Dkt. 8.dthese details are not relevant to resolving
Defendant’s motion.

B. Defendant’'s Motion to Dismiss.

Defendant seeks dismissal under FedCR. P. 12(b)(6) on two grounds, preemption
and failure to state a claim. Concerning pregomy Defendant argues thite State’s minimum
wage provision is preempted by (1) exgg@reemption, through 8 U.S.C. 81324a(h)(2), a
provision of the Immigration Reform and CositAct (IRCA), (2) field preemption, because
Congress has occupied the field of immigratdetention, which inades regulating detainee
pay, and (3) conflict/obstacle preemption, beeaesjuiring GEO to follow the State’s minimut
wage creates a clear conflicttWween state and federal lawdafrustrates ICE purposes and
objectives. Dkt. 8 at 15-22. Defendant argues, irattegnative, that the Qoplaint fails to state
a claim that detainees, including Mr. Chere ‘@mployees” deserving State minimum wage
protectionsld. at 23-29.

1. STANDARD UNDER FED. R. CIV. P. 12(B)(6)

Fed. R. Civ. P. 12(b) motions to dismiss nh@ybased on either theck of a cognizable
legal theory or the absence of sufficiéandts alleged under agnizable legal theorBalistreri
v. Pacifica Police Departmen®01 F.2d 696, 699 {9Cir. 1990). Material allegations are taker,
as admitted and the complaint is construed in the plaintiff's f&esriston v. Roberi¥17 F.2d
1295 (9" Cir. 1983). “While a complairattacked by a Rule 12(b)(fotion to dismiss does not

ORDER ON DEFENDANT THE GEO GROUP, INC.’'S MOTION TO DISMISS CLASS ACTION COMPLAIN
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need detailed factual allegations, a plaintiff's dddign to provide the grounds of his entitleme
to relief requires more than labels and conclusiamd a formulaic recitation of the elements ¢
a cause of action will not doBell Atlantic Corp. v. TwombJ\650 U.S. 544, 554-55 (2007)
(internal citations omitted)Factual allegations must be enouglraise a right to relief above
the speculative level, on the assumption that alatlegations in the complat are true (even if
doubtful in fact).”ld. at 555. The complaint must allege 6eigh facts to stata claim to relief
that is plausible on its faceld. at 547.

Where a state law claim is preempted yefal law, dismissal may be granted under
Fed. R. Civ. P. 12(b)(6E.g., Cleghorn v. Blue Shield of Ga#08 F.3d 1222, 1225{ir.
2005) (affirming dismissal of state law claims preempted by ERISA).
1. PREEMPTION

A. Preemption generally.

The Supremacy Clause provides that the laftbe United States “shall be the supreme

Law of the Land[,] . . . anything in the Constitun or Laws of any State to the Contrary
notwithstanding.” U.S. Const. art. VI, cl. 2. Fealdaw can preempt stal@w in three ways: (1)
express preemption, (2) field preemption(3) obstacle/conflict preemptioNat'| Fed'n of the
Blind v. United Airlines In¢.813 F.3d 718, 724 (9th Cir. 2016Regardless of the type of
preemption involved—express, field or conflicthe purpose of Congss is the ultimate
touchstone of pre-emption analysikl’

Analysis “starts with the basic assumptioattongress did not intend to displace staf]
law.” Maryland v. Louisiana451 U.S. 725, 746 (1981). This presumption applies in “all pre-
emption cases, and particularly in those in wiGidmgress has legislated . . . in a field which t

States have traditionally occupied/fedtronic, Inc. v. Lohr518 U.S. 470, 485 (199@nternal
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guotations and citations omittedL]abor standards fall[] withirthe traditional police power of
the State.’Fort Halifax Packing Co. v. Coynd82 U.S. 1, 21 (1987%ee alspRCW
49.46.005(a)The party seeking to set aside state beears the burden to show preemption.
PLIVA, Inc. v. Mensing64 U.S. 604, 634 (2011).

B. Express preemption.

Express preemption applies where Congress ettplgtates its intat to preempt state
law in the language of a statu@pollone v. Liggett Group, Inc505 U.S. 504, 516 (1992).
Where Congress has expresseth&ant to preempt state lathe scope of the preemption is
determined by examining congressional mtéeginning with the legislative textyhich
necessarily contains the best evidewnf Congress' preemptive intef€SX Transp., Inc. v.
Easterwood507 U.S. 658, 664 (1993). Courts also coasttie “statutory framework,” as well
as the “structure and purpose of the statute as a whaler; 518 U.S. at 486 (1996)W]hen
the text of a pre-emption clause is suscegtdflmore than one alisible reading, courts
ordinarily accept tla reading that disfavors pre-emptiddtria Group, Inc. v. Good555 U.S. 70,

77 (2008) (internal quotations and citations omitted).

Defendant points to 81324a(h)(2) of therigration Reform and Control Act (IRCA) a$

expressly preempting the State minimum wagwigion. Dkt. 8 at 16; Dkt. 16 at 7-9. Through
IRCA, Congress created “a comprehensive schaaigbiting the employment of illegal aliens
in the United StatesHoffman Plastic Compounds, Inc. v. NLBB5 U.S. 137, 147 (2002);
§1324a(a). The sole preemption provision uné&A, 81342a(h)(2), prevénstate and local
governments from “imposing civil or criminal sdions (other than thrggh licensing and simila

laws) upon those who employ . . . uraarized aliens.” §1324a(h)(2).

ORDER ON DEFENDANT THE GEO GROUP, INC.’'S MOTION TO DISMISS CLASS ACTION COMPLAIN
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At issue is how broadly to define therte“sanction” under 81324h)(2). According to
Defendant, the term should be broadly construeddade lost wages, attorneys fees, and cof
for minimum wage violations. Dkt. 8 46; Dkt. 16 at 8, citing to RCW 49.46.20, RCW
49.46.090, and RCW 49.46.100. Plainattknowledges that the term is undefined and argue
that the term refers to a “penalty or coeecmeasure,” whereas tiiéashington Minimum Wage
Act only provides a remedy of monetary damaigedack pay and related costs. Dkt. 15 at 1]
12. Plaintiff also argues that because emplgyinauthorized aliens is the act that IRCA
“sanctions,” only state laws imposing sanctiforsthat conduct fall within IRCA’s express
preemption clauséd.

Both parties agree that 81324H?2) is an express preemption statute. There are no o
express preemption provisions under IRCA, sokéy question is what Congress intended fo
81324a(h)(2) to preempt. Section28a(h)(2) prohibits states frommposing civil or criminal
sanctions “upon those who employ . . . unauthoraehs[.]” Put differently, states cannot
penalize employers for employing unauthorizkeres. Even if, as Defendant argues, the
provisions of the Washington Minimum Wage Act aonstrued as “sanctis,” they would not
be imposed on account of employers hiring unautkdraliens, but rathéecause of the failure
to pay the prevailing minimum waggeeRCW 49.46.020. Indeed, the Washington Minimum
Wage Act nowhere mentions immigratistatus, aliens, or any related te@eeRCW 49.46et
seq Section 1324a(h)(2) does not preemhgt State minimum wage provision.

In defense of its view that the term saontshould interpreted broadly to include lost
wages, attorneys fees, and costs, Defendant reli€hamber of Commerce of U.S. v.
Edmondson594 F.3d 742, 765 (¥0Cir. 2010). Dkt. 18 at FN 41. lBdmondsonthe court

analyzed an Oklahoma statutory scheme (nowalsal) that “subject[ed] employers to cease

ORDER ON DEFENDANT THE GEO GROUP, INC.’'S MOTION TO DISMISS CLASS ACTION COMPLAIN
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desist orders, reinstatement, back pay, costsattorneys’ fees” for hiring unauthorized alieng

concluding that “[s]uch impositions . . . falithin the meaning of 81324a(h)(2) sanctiorid.”
(emphasis addediedmondsons inapposite. Even Edmondsonvas binding precedent, analys
of the term “sanction” was dome the context of @reliminary injunction, with focus on the
likelihood—and not the actual me&si—of whether the Oklahomawawvould be preempted. Mor¢
importantly, the mention of back pay was dieind had no bearing oretholding of the case.

The court focused on the attempt by the Oklahtagslature to create a work authorization

program that excluded unauthorized aliens femmployment, which falls squarely within what

81324a(h)(2) precludes states from doing.

Defendant has not shown that the State mmiumh wage provision iexpressly preempted.

C. Field preemption.

“States are precluded from regulating conduct field that Congigs, acting within its

proper authority, has determined mustégulated by its edtusive governanceArizona v.

U.S, 567 U.S. 387, 399 (201Zyongressional intent to displastte law can be inferred from
either “a federal interest . . . so dominant thatfederal system will be assumed to preclude
enforcement of state laws,” or where “a framekvoi regulation [is] so pervasive . . . that
Congress left no room for the States to supplementli¢f.]citing toRice v. Santa Fe Elevator
Corp., 331 U.S. 218, 230 (1947)(internal quotations omitt&id)e question whether the
regulation of an entirBeld has been reserved by the Fedl&overnment is, essentially, a
guestion of ascertaining the intamtderlying the federal schemédflisborough Cty, Fla. v.
Automated Med. Labs., In@71 U.S. 707, 714 (1985). “Pre-emption should not be inferred,

however, simply because the agency's regulations are comprehensive,” but rather, courts

ORDER ON DEFENDANT THE GEO GROUP, INC.’'S MOTION TO DISMISS CLASS ACTION COMPLAIN
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consider “evidence [of] a desite occupy a field completelyR.J. Reynolds Tobacco Co. v.
Durham Cnty.479 U.S. 130, 149 (1986).

Defendant does not cogently articulate a d@mirfederal intereshat would preclude
enforcement of State minimum wage lasseDkt. 8 at 17-19; Dkt. 16 at 9-11, so analysis
should focus on ascertaining congressional intetttin a framework of regulation. Recent
Ninth Circuit precedent has emphasized “thpamance of delineatintpe pertinent area of
regulation with specificity before procaad with the field preemption inquiryNat'l Fed'n of
the Blind 813 F.3d at 734. Here, the pertinent are@gulation is detainee wages.

Defendant has assembled a hodgepodge of federal statutes and argues that Cong
intends to regulate the fietaf immigration detention generally, including detainee wag§es
Dkt. 16 at FN16, citing 8 U.S.C. 8803, 1225, 1226, 1226a, 1231, 1324a, 1555(d). Surveyii
the authority from Defendant, it cannot be saith any degree of clarifythat Congress intendg
to occupy the field of detainee wages. At bB&fendant has highlighted general sources of
authority for ICE agency action, bas discussed below, ICE has nmgated a regulatory schen
preempting state law through itslio@es, including thé/oluntary Work Program. These statute
do not together shothat Congress intends detainee wagdse part of IRCA’s “harmonious
whole.” Arizona 567 U.S. at 401.

The most to be gleaned about congressiomahtrto occupy the field of detainee wage
can be found in 8 U.S.C. 81555(d). Section 1558(dhorizes congressional appropriations fq
“payment of allowances [to detainees] . . .Mark performed,” but payment is limited to “such

rate_as may be specified from time todim the appropriatioAct involved.” §1555(d)

(emphasis added). Under this section, Cesgarguably speaks to detainee wages when

Congress appropriates payment of allowancetetainees for work performed, but although

ORDER ON DEFENDANT THE GEO GROUP, INC.’'S MOTION TO DISMISS CLASS ACTION COMPLAIN
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81555(d) is still in effect, Congreblss not specified any rate fortdmee work since fiscal yeat
1979. At that time, Congress appropriated funds for “payment of allowéatcasate not in
excess of $1 per day) . . . for work performed.” PL 95-431 (HR 12934), PL 95-431, Oct. 1
1978, 92 Stat 1021 (emphasis added). At leasediscal year 1979, Congress has abandonsg
direct appropriations payment of alloveas, despite its awaress of how to do s&ee, e.g.,
Consolidated Appropriations ActD26, PL 114-113, December 18, 2015, 129 Stat 2242, 24
From the text of 81555(d), Defendant has not shtvat Congress intended to preempt state
regarding detainee wages.

Defendant has offered no satisfactory exateom for the congressional silence since
1979, other than to make general representaibost congressional delegation of authority tq
ICES. Congress could delegate the authority &ate a framework regulating detainee wages
ICE, but Defendant has not made this showirge question remains then, where the $1 per ¢
detainee wage rate comes from, if not from Congress, and the only answer is the Volunta
Program. However, the Voluntary Work Progranan ICE policy with no preemptive force at
law.

If ICE intended for the Voluntary Work &gram to preempt state law on the issue of
detainee wages, ICE would needdtiow at least two sets of requirements, which it has faile
do. First, as Plaintiff points oultCE, like all federal agencies subject to Executive Order

13132, which requires agencies to follow specifies when intending to preempt state law

through agency policy. Dkt. 15 at 16; Fedisra, 64 FR 43255, E.O. 13132 (1999). Second, for

agency policy to have the force of law, agendg-making processes mugtproach at least the

spirit of Administrative Procedure Act (APA) formaliti€dee United States v. Me&83 U.S.

3 But Defendant appears to forgo this argument in RepDkt. 16 at 10 In. 21.
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218 (2001) and its progeny. Defendant has madshowing that ICE madefforts to observe
either set of requirements when creating the Nialty Work Program. The policy’s transience
highlighted by defense counsetisal acknowledgement that ICE could modify the Voluntary
Work Program at any time without notice. TWeluntary Work Program should not be viewed
as a regulatory scheme with thgdéforce to preempt state law.

In summary, Congress has not chosen taipgthe field of detaiee wages. There is no
showing that Congress intended for its generpt@piations after 1979 tdelegate to ICE the
authority to preempt state law as to detamages. ICE policy on detainee wages, specifically
the Voluntary Work Program, does not show a ckggancy intent to preempt state law, wherg
there is no showing that ICE attempted to obs&kmalities that underligs authority to do so.

Defendant has not shown that the Stateimmim wage provision is field preempted.

D. Conflict/obstacle preemption.

Conflict preemptiorexists “where it is impossible farprivate party to comply with bot
state and federal requirements,” and obstaclayggen exists “where state law stands as an
obstacle to the accomplishment and executionefuh purposes and objectives of Congress
English v. General Elec. Co496 U.S. 72, 79 (1990). Defendamyues that the State’s
minimum wage provision is preemptby both conflict and obstacle preemption.

On conflict preemption, Defendant argueattiRCA, which prohibits the hiring of
unauthorized aliens, and the State’s minimum wageision, which wouldequire GEO to treat
detainee-workers as “employees” deserving tl¢eShinimum wage, are in conflict, making it
impossible for GEO to comply with both. Dkta88; Dkt. 16 at 11. “Hiring virtually any
detainee” would violateRCA, Defendant opinesd. at 12. Plaintiff contests Defendant’s

representation that GEO could not abidéobth IRCA and the &te’s minimum wage
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provisions and represents thatdny” detainees could work lawfy within IRCA’s constraints.
Dkt. 15 at 17-19.

Defendant’s conflict preemption argumenpremature, because it relies on factual

determinations about the statfsetainees. Defendant has liéraged the pleadings under Fed.

R. Civ. P. 12(b)(6), which means that the Conuist resolve the motion based on allegations
the ComplaintSeeDkt. 1.

Defendant’s obstacle preemptioyament is wandering and opaqgsegDkt. 8 at 20-22;
Dkt. 16 at 11-13, but Defendant appears to poirsieveral federal objeceg and purposes that
may be obstructed: increased costs to ICE, altichately taxpayers; @alkanized patchwork”
of state laws; and the undermininglGE’s authority to care for detainedd.

Defendant’s obstacle preemption argumesiss premature, because addressing wheg
the federal objectives and purposes will be obstructed would require resolution of factual

determinations far beyond the pleadings.

In sum, the conflict/obstacle preemption issoeg/ become ripe aummary judgment of

at trial, but at present factuasues abound that preclude @idimn based on the pleadings, an
before discovery. Defendant has not showntti@State minimum wagaovision is conflict or
obstacle preempted.

Admittedly, at first blush the issue of pregton would seem to favor Defendant, giver

the long history of federal legislation and aggaction in the area @inmigration detention

generally. After peeling back the rhetoric anémining the actual statutes and regulations, on

the issue of detainee wages,aana of traditionadtate prerogative, the Court cannot find

evidence of congressional inte—either express or implied—sufficient to overcome the

ORDER ON DEFENDANT THE GEO GROUP, INC.’'S MOTION TO DISMISS CLASS ACTION COMPLAIN
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presumption against preemption. Defendant’siomato dismiss based on preemption should
denied.
V. FAILURETO STATE A CLAIM
Defendant contends that the Complaint feolstate a claim because detainees are not
“employees” under Washington law. The Wasjton Minimum Wage Act defines “employee”
generally as “any individual employed by anmayer,” subject to an enumerated list of
exceptions. RCW 49.46.010(3). Deflant argues that detams fall under an exception,
subsection (3)(k), which excepts from the gendedinition, “Any resident, inmate, or patient g
a state, county, or municipal correctional, déten, treatment or rehditative institution[.]”

RCW 49.46.010(3)(k).

Beginning with the statute itself,is plain that thelefinition excepts residents of “state|.

. . detention” facilities, not federal facilitiesSeeRCW 49.46.010(3)(k). The Northwest

Detention Center is a federal detention faciityd thus does not fall under the exception. Thig

conclusion is reinforced by Washington law narrowly construing exceptions in favor of the
employeeSeeAnfinson v. FedEx Ground Package Sys., [h¢4 Wn.2d 851, 870 (2012).

Anticipating this result, Defendant urgesexpansive interpretatioof the exception to

e

federal detainees. (This is an ironic request, because elsewhere Defendant argues that the State

deliberately omitted federal detainees from the statutory exception because it would be
“outlandish” for the State to include thenbefendant urges this Court to folldMenocal v.
GEO Grp., Inc, 113 F. Supp. 3d 1125, 1129 (D. Colo. 2015)\ayte v. Suffolk Cty. Sheriff's

Dep’t, 91 Mass.App.Ct. 1124, 2017 WL 2274618 (Mass. App. Ct. May 24, 20&npcaland

Whyteconsidered the application of state minimwage laws of Colorado and Massachusett$

respectively, to federal detainees. Both cases reMlwarado Guevara v. Immigration &

ORDER ON DEFENDANT THE GEO GROUP, INC.’'S MOTION TO DISMISS CLASS ACTION COMPLAIN
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Naturalization Sery.902 F.2d 394 (5Cir. 1990), which considered whether the Fair Labor

Standards Act (FLSA) applies to federal detainBes seeHale v State of Ariz967 F.2d 1356,

1362-63 (9" Cir. 1992),onreh’g, 993 F.2d 1387 (0Cir. 1993) (leaving open the possibility that

the FLSA could apply toncarcerated inmates).

NeitherMenoca) Whyte norAlvaradois binding precedent, and in this Court’s view,
extending the logic cAlvaradoto interpret this State’s statutory exception to include federal
detainees moves beyondarpretation to legislation. In ¢habsence of binding authority, the
undersigned should respectfully decline ithatation to add to the statute.

In conclusion, Defendant’s motion to dismiss failure to state a claim boils down to th
argument that the legislature intended to do ¢bimg it did not do, or tat it should have done
something that it did not do. This Court shontit re-write legislation. At least based on the
pleadings, it is plausible that the Plaintdfguably, comes within the State definition of
“employee,” and is not subject toyaexisting statutory exception.

V. CONCLUSION

Defendant has not overcome the presumption against preemption by showing
congressional intent to displastate law as to detainee wagéke Complaint states a claim
upon which relief can be granted, becauseptassible that Plaintiff is an “employee” under
Washington law.

THEREFORE, Defendant The GEO Group;.1e Motion to Dismiss Class Action
Complaint for Damages (Dk8) is HEREBY DENIED.

IT IS SO ORDERED.

The Clerk is directed to send uncertified cométhis Order to all counsel of record an

to any party appearing pro sesaid party’s last known address.
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Dated this & day of December, 2017.

ol e

ROBERTJ.BRYAN
United States District Judge
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