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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

DEBORAH L. MCCLAIN,

Plaintiff, CaseNo. C17-5797 TSZ

V. ORDER AFFIRMING THE
COMMISSIONER’S FINAL

NANCY A. BERRYHILL, Deputy DECISION AND DISMISSING THE
Commissioner of Social Security f@perationg CASE WITH PREJUDICE

Defendant.

Plaintiff seeks review of the denial bérapplication for Disabilitynsurance Benefits
Plaintiff contends the ALJ erred bgjecting several medicabinions and her own testimony.
Dkt. 10. For the reasons stated in this Order, the @dtiFtRMS the Commissioner’s final
decision andISMISSES the case with prejudice

BACKGROUND

Plaintiff is currently46 years old, &s ahigh school educatiomnd has worked as a
daycare teacher’s aidédministrative Record (AR245, 52. Rintiff applied for benefits in
February 2012alleging disability as oJanuary 1, 2011AR 238, 31.Plaintiff’'s applicatiors
weredenied initially and on reconsideratioAR 136, 151.After the ALJ conducted a hearing

in October 2015, the ALJ issued a decision findhmeg plaintiffhadnotbeendisabledat any
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time from the alleged onset date of January 1, 2011, through December 24, 2015, the da
decision was issuedAR 63, 31-53.
THE ALJ’'S DECISION
Utilizing the five-step disability evaluation procesthe ALJfound:

Step one: Plaintiff has notworked at the level ddubstantial gainful activity sindbe
alleged onsedlate of January 1, 2011, although she worked part time until August 2

Step two: Plaintiff hasthe following severe impairmentsbesity, asthma, hearing loss

fibromyalgia, an anxiety disorder, and an affective disorder.

Step three: These impairmentsochot meet or equal the requirements of a listed
impairment?

Residual Functional Capacity: Plaintiff canperformlight work, but only occasionally

e the

015.

b

climb ramps or stairs, balance, stoop, kneel, crouch, or crawl and never climb ladders,

ropes, or scaffolds. She can have no exposure to fumes, odors, dusts, gases, pog
ventilation, pulmonary irritants, or hazards. She can be exposed to moderate nois
cannot be required to use a telephone. She is limited to simple routine tasks, simy
work-related decisions, and only occasional interaction with the public.
Step four: Plaintiff camot perform pastelevantwork.

Step five: As thereare jobs that exist in significant numbers in the national econom
plaintiff can performplaintiff is not disabled.

AR 33-53. The Appeals Council denied plaintiff’'s request for revieakingthe ALJ’s
decision the Commissioner’s findgecision. AR 1.3
DISCUSSION
This Court may set aside the Commissioner’s denial of social security bengfitsthe
ALJ’s decision is based on legal error or not supported by substantial evidence in thegec

whole. Trevizo v. Berryhill 871 F.3d 664, 674 (9th Cir. 2017All of an ALJ’s findings must b¢

120 C.F.R. 88 404.1520.

220 C.F.R. Part 404, Subpart P, Appendix 1.

3 The rest of the procedural history is not relevant to the outcome of the caseiiteid.
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supported by substantial evidendgeddick v. Chaterl57 F.3d 715, 721 (9th Cir. 1998).
“Substantial evidence” is more than a scintilla, less than a preponderance, sidredesvant
evidence as a reasonable mind might accept as adequate to support a conRighenson v.
Perales 402 U.S. 389, 401 (1971Yagallanes v. Bower881 F.2d 747, 750 (9th Cir. 1989).
The ALJ is responsible for determining credibility, resolving confiittmedical testimony, ang
resolving any other ambiguities that might exi&hdrews v. ShalaJé3 F.3d 1035, 1039 (9th
Cir. 1995). While the Court is required to examine the record as a whole, it may reitagh
the evidence nor substitute its judgment for that of the Commissidhemas v. Barnhar278
F.3d 947, 954 (9th Cir. 2002). When the evidence is susceptible to more than one ration
interpretation, the Commissioner’s rational interpretatmust be upheldid.

Plaintiff conters theALJ erred by rejecting state agency dostapinionsthat she mus
avoid even moderate noise exposoeeause of her hearing impairmeantd cannot collaborate
with coworkers; two treating doctors’ opinions that she would miss more than four dagsko
per month due to difficulty breathinfipromyalgig and other impairments; and her own

testimonyestablishing physical and mental impairments that preclude work.

A. Medical Evidence
Social Security regulations distinguish among treating, examining, angarimeng
physicians. 20 C.F.R. 8§ 404.1527. “While the opinion of a treating physician is ... entitle

greater weight than that of an examining physician, the opinion of an examiningays
entitled to greater weight than that of a non-examiningigian.” Garrison v. Colvin 759 F.3d
995, 1012 (9th Cir. 2014). An ALJ may only reject the uncontradicted opinion of a treatin
examining doctor by giving “clear and convincing” reasoRsvels v. Berryhill874 F.3d 648,
654 (9th Cir. 2017). Even if a treating or examining doctor’s opinion is contradicted by an
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doctor’s opinion, an ALJ may only reject it by stating “specific and legiginaasons.d. The
ALJ can meet this standard by providing “a detailed and thorough summary ofttharfd
conflicting clinical evidence, stating his interpretation thereof, and mdikidopgs.” I1d.
(citation omitted).

1. Background Noise

State agencgonexamining doctor Howard Platter, M.D., opined that plaintiff must
“[a]void even moderate exposure” to noise because of her “decreased heAf8l. The
ALJ rejected this opinion because Dr. Platter “did not explain how decreasetghisari
incompatiblewith even moderate exposurertois€ and“[the record shows hearing aids are
effective” becauselaintiff “rarely misunderstands wordsAR 47. Plaintiff argues that these
reasons are inadequate.

This Court must affirm the ALJ’s decision if “the agency’s pathly reasonably be

discerned, even if the agency explains its decision with less tharcidel.”” BrownHunter
v. Colvin 806 F.3d 487, 492 (9th Cir. 2015) (quotiwgdrews 775 F.3d at 1099). Although th
ALJ rejected Dr. Platter’s limitation tode than moderate noise, the ALJ’'s RFC did impose
milder limitationto only “moderate” noise and thus the ALJ appears to have accepted the
opinions of two examining doctors who opined that plaintiff only needsaa “excessive”
noise.

As the ALJnoted, examining doctor Hayden Hamilton, M.D., opined that plaintiff sh
“avoid working around excessive noise due to impaired hearidB."47 (citing AR 451).In
addition, as the ALJ noted, examining doctor Derek J. Leinenbach, M.D., opined that plai
should avoid'excessive noisdue to hearing loss.AR 48 (citing AR 465).In general,
examining doctors’ opinions are preferred over nonexamining doctors’ opirBarsison, 759
ORDER AFFIRMING THE
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F.3d at 1012; 20 C.F.R. § 404.1527.

The Court concludes the ALJ did not byrrejecting Dr. Platter’s opined limitation to
avoid moderate noise in favor of two examining doctors’ opined limitation to avoid escess
noise.

2. Collaboration with Coworkers

State gency nonexamining doctor John F. Robinson, Ph.D., opined that plaintiff cg
“not collaborate” with coworkersAR 163. No explanation wagven and the only social
limitation imposed was a “moderate” limitation on interacting with the general pubRc162-
63. No other medical opinion contained such a limitation. The ALJ rejected this oggnion
unsupported by the record, notitigtplaintiff checked a box statirghe was a lead worker
while she vas a teacher’s assista§R 47 (citingAR 342). An ALJ need not accept a
contradicted medical opinion that is “conclusory and brief and unsupported by clinicag&iri
Tonapetyan v. Halte242 F.3d 1144, 1149 (9th Cir. 2001). Dr. Robinson’s opinion cited n
evidence in the record for the limitation collaboration, and none is appardpfaintiff's
testimony and reports showed that she worked in a room with 14 children and multiple ot
teachers. AR 987, 298. Plaintiff argues that the ALJ failed to identify any “collaborative
duties” she performed. Dkt. 10 at 5. The Commissioner argues that being a lead worker
“reasonably implies” an ability to collaborate. Dkt. 17 at Alclaimant bears the burden to
provide proof that she is disabled. 20 C.F.R. § 404.1512f&).anALJ must include in the
RFC all limitations that are “credible and supported by substantial evidetioe iecord.”
Bayliss v. Barnhart427 F.3d 1211, 1217 (9th Cir. 2005). Plaintiff's formulation would turn
approach on its head by requiring the Commissioner to prove that she is not disabled. T}
concludes the ALJ did not err by rejecting the opined limitation on collaboration.
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3. Treating Doctors

Plaintiff's treating physicias, James J. Nakashima, M.D., and Richard A. Kirkpatrick

M.D., filled out identical “Physical Capacities Evaluation” forms. AR-Z87501-02. The ALJ
gave “little weight” to both opinionsn part because they contained conflicting limitations of
repettive foot movements and exposure to dust, fumes, and gases. AR 49, 51. However
conflict means that each opinion may be rejected for “specific and legitimatef thém “clear

and convincing” reasons; it is not itself a reason to reject both opinBeesRevel874 F.3d at

654.

a) Dr. Nakashima

In 2014,rheumatologist Dr. Nakashinogined that plaintiff could sit for four hours ang
stand and/or walk for two hours per day, could not lift more than ten pounds, and could n
her hauls or feet for regtitive movements AR 477. He also opined that plaintiff would miss
more than four days of work per mortacausef “chronic, progressive disease” thifiares
once or twice per weekAR 478. Dr. Nakashima also opined she should limit exposure to
various hazards and pollutantkl.

The ALJ gave Dr. Nakashima’s opinions “little weight” based on inconsisterhytivé
overall medical recordnd plaintiff's activities AR 49-50. hconsistency with the medical
record or a doctor’s own findings is a specific and legitimate reason tb aejeedical opinion.
Batson v. Comm’r of Soc. Sec. Adm#h9 F.3d 1190, 1195 (9th Cir. 200Fgmmasetty.
Astrue 533 F.3d 1035, 104®th Cir.2008).

Q) Inconsistencies with the Medical Record

Dr. Nakashima opined that plaintiff could not use her hands for repetitive grasping

pushing, or pulling. AR 477. The ALJ found this inconsistent théhoverall medical record
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because Dr. Leinenbach teg plaintiff's hand grasping, holding, and manipulation and foun
“[n]o diminished function with repetition.” AR 464. He limited plaintiff to “frequenthdang
and fingering with no limitation on repetitive movements. AR 465. Dr. Leinenbachigtesti
was more specific and more relevant to handling/fingering limitations, andubsisstial
evidence supports the ALJ’s reason to discount Dr. Nakashima’'s opirfSeesBatsor359 F.3d
at 1195 (ALJ permissibly discounted doctor’s opinion theds contadicted by other ...
assessments fflaimant’smedical conditiop).

The ALJ alsdound Dr. Nakashimaas “not familiar” with plaintiff's conditions becau
he did not limit her exposure to fumes, dust, and gases despite her breathing dsficAlRi 50.

In a section for “[r]estriction of activities” Dr. Nakashima checked “[nJone™fe]xposure to

5€

dust, fumes, and gases.” AR 478. Itis possible that he misunderstood the form, and intgnded to

restrict plaintiff to no exposure. However, on its face, as filled out, the form ghatSr.
Nakashima opined that plaintiff needed no restriction at all. The ALJ concludedthat D
Nakashima showed either “carelessness” in filling out the form or a “lackowfl&dge” of
plaintiff's conditions. AR 51.Becaise it is aationalinterpretationeven if not the only one,
this Court must uphold. SeeThomas278 F.3d at 954.
(2)  Activities
Conflict with a claimant’s activities “may justify rejecting a treating provider’s opifiig

Ghanim v. Colvin763 F.3d 1154, 1162 (9th Cir. 2014). In a 2013 report, plaintiff stated th

at the

heaviest weight she lifted was 20 pounds, but that she frequently lifted 25 pounds. AR 342. The

Commissioner argues that regardless of the contradiction either 20 or 25 poumsssieich

with the RFC of 20 pounds maximum, and inconsistent with Dr. Nakashima’s 10-pound

limitation. Dkt. 17 at 13. The Court agrees. Because Dr. Nakashima'’s opinion that she ¢oul
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not lift more than 10 pounds conflicted with plaintiff's activities, the ALJ peritvlissliscounted
his opinion.

The ALJerred, however, irejectng Dr. Nakashimas opined limitations becauskey
conflicted withplaintiff's “own report[in 2013]that each day her job requires her to walk fiv¢
hours, stand five hours, [and] sit five hours....” AR 50 (citing AR 34885causaet is physically
impossible talo these activitieat the same time, plaintifould havehadto work a minimum
of 15 hours per day. But the timeplaintiff workedonly 6 hours per day. AR 341.eHreport
is therefore incorrect and could not provide substaeti@lenceo contradicDr. Nakashima’'s
opinions that she could sit for four hours and stand/walk for two hours per day.

The ALJ’s statement that Dr. Nakashima opined plaintiff “can neperate foot
controls” wasalso erroneous because Dr. NakasHimd#ed only “repetitive’foot use. AR 50,
477. Similarly, the ALJ’s description that Dr. Nakashima finds plaintiff “incdpads simple
grasping” is inaccurate because Dr. Nakaslomig limited repetitive graspingld. The ALJ
also erred by rejeictg Dr. Nakashima’s opinion that plaintiff cannot climb on the grounds th
plaintiff goes p and down stairs in her home, becapisintiff testified thatshe avoidedjoing
up and down stairs. AR 50, 83.

The ALJalso erred by rejectinDr. Nakashima’s opinions in favor of a state agency
consultant’s opiniofecause itpersuasivelyink[ed] recommended levels of restriction to
objective findings....” AR 50. The state agency consukdimitations were explained as
“[llimited by DOE,” meaning dyspnea on exertion. AR 160, 161. Dr. Nakashima’s opiniol
were suported by his treatment records, which documented “increasing dyspnea améXxert
AR 604 seeGarrison, 759 F.3cat 1013 (checkbox opinion “based on significant experience
with [claimant] and supported by numerous records [were] entitled to weighhtb#texwise
ORDER AFFIRMING THE
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unsupported and unexplained check-box form would not merit”). Dr. Nakashima’s opinio
thus at least equally as supported as the state agency opinion preferred by. the A

These improper reasons constitute only harmless error, however, becauseathmge
valid reasons went to the heart of the reliability of Dr. Nakashima'’s opinle@aCarmickle v.
Comm’r, Soc. Sec. Admjrh33 F.3d 1155, 1163 (9th Cir. 2008) (erroneous reasons to rejeq
plaintiff's testimony were harmless becatisere were multipleemaining valid reasorikat
were not “relatively minor”).

The Court concludes the AL&pnissibly discounte®r. Nakashimas opinions.

b) Dr. Kirkpatrick

Dr. Kirkpatrick opined in 2014 that plaintiff could sit three hours and stand and/or w
three to four hours per day, could not lift more than ten pounds, and couisehetr hands for
repetitive movements. AR 50. He also opined that plaintiff should avoid hazards and pol
and that she would miss more than four days of work per month. AR 502.

The ALJ gave Dr. Kirkpatrick’s opinions “little weight” faeveral othe same reasons
given to discount Dr. Nakashima’s opinion. AR 51. As with Dr. Nakashima’s opinions,
plaintiff's report that she lifted at least 20 pounds was a valid reason to discount Dr.
Kirkpatrick’s opinions. However, plaintiff's apocryphal report of the number of hoursysire
sitting, standingand walkingwas not.

The ALJ also discounted Dr. Kirkpatrick’s opiniomscause they wetgased on
plaintiff's discredited selfeports AR 51. An ALJ may discount a doctor’s opinion that is
based largely on a claimanpsoperly discounted sefeports. Tommaset}i533 F.3d at 1041.
Dr. Kirkpatrick’s treatment notes from the day he issued the opinions recount plaintiff's se|
reports that she can sit for 30 minutes at a time and stand or walk 20r h&iutes at a time.
ORDER AFFIRMING THE
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AR 684. Consistent with these sakports, on the Physical Capacities Evaluation f@m,
Kirkpatrick circled “1/2” for thenumber of hours plaintiff can sit at one time, and put one cif
around both “0” and “1/2” for the nureb of hours she can stand and/or walk at one time. A
501. This is substantial evidence that Dr. Kirkpatrick’s opinions are heavily basedntiff’gla
self-reports. Becauseplaintiff's testimony was properly discounted, as discussed béhswvas
aspecific and legitimate reason to discount Dr. Kirkpatrick’s opinions.

The Court concludes the ALJ did not err by discounting Dr. Kirkpatrick’s opinions.

B. Plaintiff's Testimony

Plaintiff testified thashe can only walk about 15 minutes at a time because she car
breathe well. AR 91. Even with hearing aids, she hears poorly if there is background noi
cannot hear higlpitched noises such as fire alarms. AR 92. Plaintiff testifiecetreaty day she
aches all over as if she had the flu. AR 78. Her sleep is disrupted because she nieeti®to
baths during the night to numb her pain so that she can go back to sleep. AR 90. She ca
her hands to do activities such as chop flmwanly about 15 minutes before they cramp. AR
95.

Where, as here, an ALJ determines a claimant has presented objective medical ev
establishing underlying impairments that could cause the symptoms alleged,rans tioe
affirmative evidence of malingering, the ALJ can only discount the cldisn@stimoty as to
symptom severity by providing “specific, clear, and convincing” reas@rsvio, 871 F.3dat
678. The ALJfound plaintiff's testimony partially credible” and discounted hiecause of the
“efficacy of her conservative treatmerafidher paritime workand other activitieafter her
alleged onset date. AR 45-46, 51.
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1. Effective Conservative Treatment

“Impairments that can be controlled effectively with [treatment] are not diggiolirthe
purpose of determining eligibility fdsocial securitypenefits.” Warre v. Comnr’ of Soc. Sec.
Admin, 439 F.3d 1001, 1006 (9th Cir. 2006). Here, substantial evidence supports the AL
finding that plaintiff’'s hearing problems and breathing difficulties wefecafely treated. AR
45. In 2015 plaintiff eported to a treating physician that her “hearing aids argaeell.” AR
607. Plaintiff told an examining doctor that her hearing “symptoms are improvedsinge
given hearing aids” and her breathing “symptoms are currently contvatie&ymbicort
inhalers.” AR 447. Another examining doctor noted that Symbicort “appears to be of hel
AR 430. Steroid therapy “helped significantly” with the breathing difficultid® 461. The
evidence that these symptoms were welttrolledprovides a cleaand convincing reason to
discountplaintiff's testimony. The Court concludes the ALJ permissibly discounted plaintiff
testimony based on effective treatment for her hearing and breathing psoblem

The ALJ did, however, err in relying on a lack of treant for fibromyalgia or
depression. An “unexplained or inadequately explained failure” to seek treatnieholbow
prescribed treatment can be a valid reason to discount a claimant’s testmioagALJ must
consider a claimant’s proffered reasofisevizq 871 F.3d at 679-80. The ALJ noted that in
2011 plaintiff reported using ibuprofen for fiboromyalgia, but failed to address tretitoes
showing that she has tried Lyrica, Neurontin and Cymbalta but stopped becausefiéside
AR 40 (citing AR 430), 604, 492. The ALJ noted that plaintiff did not receive treatment fo
mental health symptoms, but plaintiff does not allege disability based on mentialamehin
fact testified that “the only depression [she has] is from feeling uselag&s81; AR 46, 137,
152. The error is harmless, however, becaffeetive treatment of plaintiff's hearing and
ORDER AFFIRMING THE
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breathing problems was a clear and convincing re@sdiscount plaintiff's testimony.
Carmickle 553 F.3d at 1163 (“remaining valid reasons” clearly demonstrate ALJ did not re
claimant’s testimony arbitrarily).

2. Activities

Plaintiff testified that before her alleged disability onset datevstseapable dworking

full time, but worked only 6 hours per day for ndisability related reasonsAR 75-76. After

pject

the January 2011 alleged onset date, plaintiff continued working about 6 hours per day through

the 2012-13 school year, then worked 4.5 hours per day in 2013-14 and 2.5 hours per da|
2014-15. AR 72-74. The ALJ found plaintiff had not shown a worsening of her impairme

2014 or 2015 to explain quitting work, a finding plaintiff does not dispute. AR 45; Dkt. 10

By the time of the October 2015 hearing, plaintiff was not waykor pay but was caring for her

grandchild alone 5 to 7.5 hours per day, three days per week. AR 69, 85.

Daily activities can be a clear and convincing reason to discount a claimatt®igsif
they meet the threshold for transferable work skillsantradict her testimonyOrn v. Astrue
495 F.3d 625, 639 (9th Cir. 200Mlere,the Commissioner determined that althopghntiff
could not perform her past work, she “remain[ed] capable of less strenuous work....” AR
Plaintiff's work historyshows transferable work skills such as an ability to maintain attenda

and appropriate behavioay after day, week after week, for several years after the alleged

date. Plaintiff argues that her work remained below the substantial gainful gdével and thus

y in
Nts in

at 14.

186.
ance

onset

b

is not inconsistent with her disability allegatich®kt. 10 at 14. Working 6 hours per day doges

4 With regard to receipt of unemployment benefits, the Ninth Circuit has held tdatdhol
oneself out as ablte work full time is inconsistent with disability allegations, but holding
oneself out as able to work part time is nGarmickle,533 F.3d at 1162. HoweveZarmickle
dealt with inconsistent statements as a reason to discount a claimant’s testimienlyerethe
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offer some evidence that she could perform less strenuous work for 8 hours, even if it dog
definitively prove thashecould work 8 hars per day A claimant spendin@ja substantial part
of [the] day”performing“physical functions that ateansferable to a work settihgs sufficient
to discredit claims of total disabilityMorgan v. Comm’r of Soc. Sec. Admit69 F.3d 595, 60(
(9th Cir. 1999). Six hours is a substantial part of a day, and plaintiff performed actkal wo
during that time.

The Court concludes that plaintiff's activities are a valid reason to discount her
testimony. Even if not sufficient, standing alone, it is adequate as an additional reason alg
with the efficacy of plaintiff's medical treatmeta serve as a clear and convincing reason to
discount plaintiff's testimony The Court concludes the ALJ did not err.

CONCLUSION

For the foregimg reasons, the Commissioneiitsal decision isSAFFIRMED and this

wg?&ﬂ»}

Thomas S. Zilly
United States District Judge

case iIDISMISSED with prejudice.

DATED this 18th day of @tober 2018.

issue is plaintiff's actual activities.
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