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THE HONORABLE JOHN C. COUGHENOUR

UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON
AT SEATTLE
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BRIAN SEYMOUR, CASE NO.C17-5849JCC

[EEN
(@]

Plaintiff, ORDER
V.

=
=

NANCY A. BERRYHILL,

I
W N

Defendant.

[EEN
o

[EEN
()]

This matter comes before the Courtl@@fendant’s bjections (Dkt. No. 14) to United

[EEN
(e)]

States Magistrate Judge Brian Tsuchid®éport and Recommendation®&R”) (Dkt. No. 13).

[EEN
~l

Having thoroughly considered the parties’ briefing and the relevant reher@ourt finds oral

[EEN
0]

argument unnecessary and herédERRULESDefendant’s objections (Dkt. No. 14) and

[EEN
(o]

ADOPTS the R&R (Dkt. No. 13pr the reasons explained herein.

N
(@]

l. BACKGROUND

N
=

This action involves Plaintiff Brian Seymour’s appeal of the Adstrative Law Judge’s

\Y
N

(“ALJ") denial ofdisability benefits. (Dkt. No. 4.plaintiff is 39 years old with a high school

N
w

education (Dkt. No. 8-8 at 15.He haspreviously worked as a boatswain and sales attendant.

N
N

(Id. at 65—-66.)Plaintiff has diabetes mellituppstiraumatic stress disordex history of ADHD,

N
(@) ]

andseveralother ailments.ld. at 8) He originally applied for benefits in October 2012, alleging

N
(o))

disability as of January 1, 2009. (Dkt. No2&t 21) The ALJ determinedhat Plaintiff was not
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disabledin June 2014.l¢. at 35.)Plaintiff appealedhe ALJ’s decisionandthe Honorable
James L. Robareversed and remanded for further administrative proceedBgeDKt. No. 8-
9 at 35-36.) Judge Robadirected the ALJ to reassess the medical evidence presented by
Plaintiff's treating physician, Dr. Engstrortid. at 51-52.)He also found that thALJ’s
determinabn that Plaintiff would be off task 14% of the time was not “supported by substa
evidence in the record(td. at 49.)

On remand, the ALdgain determined that Plaintiff was m$abled (Dkt. No. 88 at

17.) Plaintiff appealed, and Judge Tsuchida issued an R&R recommématitigeCourt reverse

the ALJ’s decisionfind Plaintiff disabled, and remand for an award of benefits. (Dkt. No. 13.

Defendantimely objectedo the R&R. §eeDkt. No. 14.)
. DISCUSSION

A. Standard of Review

When a party makes a specific objection to a portion of a magistrategURIgR, a
reviewing courconducts ae novaeview of that pdion. Fed. R. Civ. P. 72(b)(3); 28 U.S.C.
8 636(b)(1)(C). After conducting the appropriate reviewdis&ict court may “accept, reject, o
modify, in whole or in part, the findings or recommendatiogle by the magistrate judge.” 2¢
U.S.C. § 636(b)(1)(C).

B. Defendant’s Objections

Defendant makes four objectiotssJudge Tsuchida’'s R&R. First, Defendant asserts t
the ALJproperly discounte®r. Engstrons opinion. (Dkt. No. 14 at 2-5.) Secoridgfendant
argues that thALJ appropriately found that Plaintiff's catata were not a severe impairment
(Id. at 5-6.) Third, Defendant asserts ththe ALJ reasonably found that Plaintiff wouldd off
task 10% of the timeld. at 6-7.) Fourthjf the Court finds that th&LJ erred Defendant
contends thahe casehould be remanded for further proceedings ratherftraan award of
benefits. [d. at 7~9.) The Couraddresses eadijectionin turn.

I
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1. Dr. Engstrons Opinion

The opinions of treatinghysicians are entitled to special weightl“if the ALJ chooses
to disregard thenihe must set forth specific legitimate reasons for doing so, and this decisi
must itself be based on substantial evidehidembry v. Bowen849 F.2d 418, 421 (9th Cir.
1988) (quotingCotton v. Bowen7/99 F.2d 1403, 1408 (9th Cir. 1986)%ubstantial evidence is
relevant evidence that a reasonable person might accept as adequate tolsippodusion in
light of the entire record Morgan v. Comm’r of Soc. Sec. Admit69 F.3d 595, 599 (9th Cir.
1999). The Ninth Circuit has also made clear that “[t{jhe ALJ must do more than offer his
conclusions.’'Embry, 849 F.2d at 421.

Dr. Engstrom opined that Plaintiff hasarkedsocial limitations, challenges coping with
the activities of daily liing and workplace stress, atidht Plaintiff would miss at least two day
of work per month due to his mental heatbues(Dkt. No. 8-7at 283—84.) In his R&R, Judge
Tsuchida found that the ALJ failed to give specific and legitimate reasons, ®tpbpr
substantial evidence, to reject Dr. Engstrom’s opinion. (Dkt. No. 13 at 5.) Defendaed &ngt
the ALJ correctly rejected the physician’s opinion because it contradictedegttience in the
record. (Dkt. No. 14 at 2-5.)

The ALJgavetwo reasons for giving Dr. Engstrom’s opinion only some weiginst,

the ALJ found that Dr. Engstrom was unawareeatainof Plaintiff's selfreported activities,

including his parenting responsities and hisrelationshig with his father and one friend. (Dk.

No. 8-8 at 13.The ALJ reasoned that this evidermmntradicted Dr. Engstrom’s opinion that
Plaintiff had markedimitations withsocial functioning and the activities of daily livinggd.)
SecondtheALJ gave little weight to Dr. Engstrom’s opinion becai$aintiff admitted to being
non-compliant with his diabetes treatmefitl.) The Court finds the ALJ’s conclusions were n(
supported by substantial evidence.

First, the record indicates that Dr. Engstrom was aware of Plaintiff' afozsge
responsibilitiesDr. Engstrom provided Plaintiff with therapy for three years, during which ti
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he met with Plaintifon a weekly or monthly basis. (Dkt. No. 8-7 at 282.) Nothing in the rec
indicates that Dr. Engstrom was unaware of the details of Plaintiff's familial tbhga(ld. at
282-85.)In fact, Dr. Engstrom wrote that Plaintiff “has considerable difficulty coping with d4
to day stressors, including the understandable challenge of supporting himself [danfill§is
(Id. at 284.) Thus, thALJ’s conclusion that Dr. Engstrom was unaware of Plaintiff's familial
responsibilities is1ot supported by istantial evidence

Nor does the ALJ’s conclusion about Plaintiff's personal relationgimpsadictDr.
Engstrom’s opinion. (Dkt. No. 8-8 at 13Jvo personal relationships do nuegate Plaintiff's
other extreme behavierincluding creating a disruption in a congressman'’s office or pulling
knife on a supervisorthatsupmrtedDr. Engstrom’s opinion.d. at 53 Dkt. No. 8-2 at 50.)
The record amply supports Dr. Engstrom’s opinion that Plaimi$arked social limitations, ig
hypervigilant, and wargf trusting others(Dkt. No. 87 at 282—85 Therefore, he ALJ’s
decision to discount Dr. Engstrom’s opinion basedlamtiff’'s personal relationships not
supported by substantial evidence.

The ALJ separatelgliscounted Dr. Engstrom’s opinidrecausélaintiff admittedto
being noneomplaint with his diabets medicatiomt the hearingwhich was unknown t®r.
Engstrom when he issued his opinion. (Dkt. No. 8-8 at 13.) The ALJ reasonBthihatf’s
noncompliancesuggested that Plaintiff had behavioral modifications within his control that
could have increased his functioninigl.Y The ALJ concluded thahese factorbad ‘a direct
bearing on Dr. Engstrom’s treatment relationship with [Plaintiff] in terms etg¥eness and
the resulting perceived limitationgId.)

Defendant argues that the AL3&asoning is “legally valid because an ALJ may reject
medical opinion if the doctor has an inaccurate understanding of the claimant'sirhestary.”
(Dkt. No. 14 at 3)citing Chaudry vAstrue 688 F.3d 661, 671 (9th Cir. 2012)owever,
Defendant’s reliance oGhaudryis misplacedin Chaudry theNinth Circuitheld thatthe ALJ
properly discourdd a treating physician’s opinion becaubke opinion was predicateah an
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erroneous belief that the plaintiff's use of a wheelchair and cane were peddayila doctond.
Here,Dr. Engstrom did not indate that his ultimate opinictepended oRlaintiff’'s use of

diabetes medicationfSeeDkt. No. 87 at282—85.)Rather it appearghatthe ALJ used his own
concerns abowRlaintiff's credibility to reject Dr. Engstrom’s opinion, which is an invalid basis

to undermine a treating physician’s opini@ee Edlinv. Massanari253 F.3d 1152, 1159 (9th

Cir. 2001)(finding that the ALJ appeared to have relied on personal doubts about the claimant’s

overall credibility to rejecatreating physician’s report].herefore, the ALJ’s decision to
discount Dr. Engstrom’s opinion based on Plaintiff's mompliance with his diabetes
medicationwas not supported by substantial evidence.

For these reasonthe CourtOVERRULES Defendant’s objection.

2. Plaintiff's Cataracts

Defendant objects tdudge Tsuddas conclusiorthat the ALJ erred in finding Plaintié
cataracts to be nesevere(Dkt. No. 14 at 5-6. At steptwo of the fivestep assessment process,
a social security claimant must make a threshold showing thia¢ (1as a medically
determinable impairment or combination of impairmeatsl (2) the impairment or combination
of impairmentds severeSee Bowen v. Yucke#82 U.S. 137, 146 (1987); 20 C.F.R.

8 404.1520(c). An impairment or combinain of impairmentganbe found ‘not severe’ only if
the evidence establishes a slight abnormality that has ‘no more than a nefigogbn an
individual’'s ability to work.” Smolen v. ChateB0 F.3d 1273, 1290 (9th Cir. 1996) (quoting
Yuckert v. Bower841 F.2d 303, 306 (9th Cir. 1988)The steptwo inquiryis a de minimis
screening deviceo dispose of groundless claimil’ (citation omitted).

Plaintiff's ophthalmologistDr. Sorenson, diagnosed himith cataracts in both eyes that
are functionally significant and hindeim fromreading fine print. (Dkt. No. 8-7 at 286, 292.)
Defendant argues that the ALJ correctly gdng opinion only some weight where assessed
whether Plaintiff's cataracts were a severe impairn(@it. No. 14 at 5.) The Court disagrees

The ALJ discounted Dr. Sorenson’s opinion because Plaintiff continued todbspate
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his cataractgDkt. No. 8-8 at 14.) The ALJ determined that gostradicted theloctor’'s
opinion andgave it only some weigh finding that Plaintiff's cataracts were nosavere
impairment. kd.) However in his 2014 opinion, the ALJ gave Dr. Sorenson’s opinion great
weight despite knowing Plaintiff could drive. (Dkt. No. 8-2 atf) 3the ALJ failed to explain this
discrepancyvhen discounting Dr. Sorenson’s opinio8eéDkt. No. 8-8 at 14.) Moreover,
Plaintiff's ability to drive does not contradict Dr. Sorenson’s opinvamich did not deal with g
ability to drive but withcapacity to read fine print. (Dkt. No. 8-7 at 289-94.) When given prg
weight, Dr. Sorensos opinion is sufficient to conclude that Plaintiff's cataracts are se\(gte
at 292.)Therefore, the ALJ erred inding Plaintiff's cataractarenota severeémpairment

Defendant argues that even if the ALJ erthd,error was harmless because nortaef
jobs identified by the vocational expert required reading fine print. (Dkt. No. 14\&h@énan
ALJ errs in findirg an impairment imonsevere, the error is harmless if the ALJ properly
considered the limitations caused by the impairment at ksjes.Eewis v. Astrug498 F.3d 909,
911 (9th Cir. 2007)Here, the ALJ failed to consider Plaintiff's visual impaintgeas part of his
residual functional capacity (“RFCfindings. (Dkt. No. 8-8 at 14, 66—67Thereforgthe
vocational expert could not assess wheRlamtiff's visual impairmentvould hinder hinmfrom
performing the three jobs that she identifidd. &t 69.) Thus, thALJ's errwasnot harmless.

For these reasons, the Court OVR_ES Defendant’s objean.

3. Plaintiff's Time Off Task

Defendant argues thtdte ALJcorrectlyfound that Plaintiff would be off task 10% of th
time. (Dkt. No. 14 at 6—7.) The Coultsagreesin his 2014 decision, the ALJ found that
Plaintiff would be off task 14% of the timea-finding thatludge Robert held to be improperly
resultsoriented because it lacked adequate explandts@eDkt. Nos. 8-2 at 28, 8-9 at 491
the instant casehe Courtagainfinds that the ALJ’s determinatidacks adequatexplanation
The ALJ based his 2017 finding on Plaintiffself-reported activities which suggestethat
Plaintiff's concentration and attgon are seriously compromised. (Dkt. No. 8-8 at 13.) But th
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ALJ failed to explairhowthese factors lead @finding that Plaintiff would be off task 10% of
the time.(See id. Absent this explanatory link, thelLJ’'s RFCfinding lacks adequate
explanation to show that it is supported by substantial evidence.

For these reasons, the Court ERRULES Defendant’s objeion.

4. Award of Benefits

Defendant object®o Judge Tsuchida’'s recommendation that ALJ’s determination be
reversed and remanded for an award of ben¢its. No. 14 at 8.) The Court may remand for

an award of benefits awarded where:

(1) the ALJ has fadd to provide legally sufficient reasons for rejecting [the
claimant’s] evidence, (2) there are no outstanding issues that must be resolved
before a determination of disability can be made, and (3) it is clear fromciel

that the ALJ would be requirdd find the claimant disabled were such evidence
credited.

Smolen80 F.3d 1273 at 129Each of the elements of this test are met. Finst ALJ failed to
provide legally sufficient reasons for rejecting Dr. EngstoamdDr. Sorenson’s opinions.
Second, further development of the record is not needdlere are no outstanding issues to
resolve and twadministrative hearings have already bedd.féhird, it is clear from the record
that if the ALJ credited Dr. Engstrom’s opinion he would be required td-fiaiatiff disabled
Dr. Engstronopined that Plaintiff would miss two full workdays a moh#tause of his
impairments (Dkt. No. 8-7 at 28b The Vocational Expert testified that missthgtamount of
work would make Plaintiff unable tmaintain competitive employment. (Dkt. No8&at 71.)
Thus, crediting Dr. Engstrom’s opinion would requireling that Plaintiff is disabled. Since
nothing in the record creates serious doubt about Plaintiff's disability, the Galgtiat an
award ofbenefits is appropriate.

For these reasons, Defendant’s objection is OVERRULED.
1. CONCLUSION

For the foregoing reasons, Defendant’s objections (Dkt. Neare4pVERRULEDthe
R&R is ADOPTED (Dkt. No. 14)This matter is REMANDEDo theSocial Security
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Administrationfor animmediateaward of benefg. The Clerk is DIRECTED to provide copies
of this order to Judge Tsuchidad the parties.
DATED this 25th day of July 2018.

\Lécﬁm/

U

John C. Coughenour
UNITED STATES DISTRICT JUDGE
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