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8 UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF WASHINGTON

9 AT TACOMA
10
11 RAYMOND COLLAZO, a married man, CASE NO. 3:17-cv-5874 RJB

Plaintiff, ORDER GRANTING MOTION TO
12 V. REMAND CASE TO STATE
COURT

13 ALLSTATE INSURANCE COMPANY, a
foreign insurance company,

14
Defendant.
15
16
17 . )
THIS MATTER comes before the Court oretRlaintiff's Motion to Remand Case to
18

State Court. Dkt. 10. The Court has reviewrezpleadings filed regding the motion and the

19 -
remaining record.

20
Originally filed on Octobeb, 2017, in Pierce County, WashiogtSuperior Court, this

21
case asserts claims against Defendant Allststerance Company (“Allstate”) arising from

22 . . _ o : : . . :
injuries sustained by its insuredarcar accident involag another motorist, mo fled the scene.

23
Dkt. 1-1. On October 26, 2017, Allstate removesl ¢hse to this Court bad on the diversity of

24
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the parties’ citizenshipnd the amount in controversy, pursuant to 28 U.S.C. § 1332. Dkt. 1.

Plaintiff now moves to remand the case, assgtiat the amount in atroversy is less than
$75,000, and moves for an award of attorney’s.fésg. 10. For the reasons provided below
the motion to remand (Dkt. 10) should be granted, the case remanded to Pierce County,
Washington Superior Court, atfte motion for attorney’s fe€®kt. 10) should be denied.

l. FACTS

According to the Complaint, at the relevéinte, Plaintiff was an insured driver under a
policy issued by Allstate, which included benefdsinjuries resulting from an accident with a
uninsured/underinsured (“UIM”) motist. Dkt. 1-1, at 3. The Qoplaint asserts that the policy
provides a $25,000 limit per person for UIM bodityury and a limit of $10,000 in Personal
Injury Protection (“PIP”) medical benefitsd.

Plaintiff was injured in a head-on collision. DEktl, at 4. The other driver fled the scene
and the police were unable to locate the drivdr. As a result of the accident, Plaintiff's healt
care providers diagnosed hinitlv “cervical strain, thoracimyofascial strain, acute non-
tractable tension type headache, lumbar staoh)efhlittle finger pain with hyperextension/d.
He asserts that his medicabenses are in excess of $9,000. Plaintiff maintains that after
submitting his medical bills to Allstate, it has only paid $2,025.22 of tHeim.

Plaintiff alleges that on June 20, 2017, he made “a written demand to Allstate for payn]
his $25,000 UIM policy limits for his economamd non-economic damages for pain and
suffering and emotional distress.” Dkt. 1-1, attfe asserts that Allstate has not made any
payments as required under the teahthe UIM provisions in his policyld.

Plaintiff makes claims for breach of contraand for violation o#Vashington’s Insurance

Fair Conduct Act (“IFCA"), 48.30et. seq., and the Washington Consumer Protection Act
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(“CPA"), 19.86,et. seq. Dkt. 1-1. He seeks damages, including treble damages, costs, anc
attorney’s feesld.

Plaintiff now moves to remand the case. DKt. He argues that while the parties agree t
are completely diverse in their citizenshipe $75,000 in controversy amnt (as required by 28§
U.S.C. § 1332 (a)) is not mekd. In support of Plaintiff's assgon, Plaintiff's lawyer states
that:

Shortly after filing this lavsuit in Pierce County Superior Court, [he] personally
made contact with Defendant’s attorraayd advised him that this case involved
Uninsured Motorist claim with policy limits of $25,000. [He] further advised him
that [he] planned on putting the caswiRierce County’s Mandatory Arbitration
(“PCLMAR”) system. PCLMAR 1.1 (a) provides a simplified and economical
procedure for obtaining prompt and equitable resolution of disputelying
claims of $50,000 or less
Dkt. 11, at 2 émphasisin original). Plaintiff's lawyer contends that he told Allstate’s lawyer
that he “planned on seeking no more than $50,00@."Plaintiff also moves for an award of
attorney’s fees and costscurred in filing the motion for remand. Dkt. 10.

Allstate opposes the motion and argues thah®fiss complaint seeks: (1) UIM benefits of
$25,000, (2) $6,7974.78 in PIP benefits (Plaintiff migiat least $9,000 in medical bills and
asserts that Allstate has paidy#P,025.22 or that); and (3) treble damages. Dkt. 12. It asg
that if Plaintiff seeks to treble only the MIbenefits, his claimedamages total at least
$81,974.78.1d. Accordingly, it asserts that it ia good faith belief that the amount in
controversy was at least $75,00d. Allstate further points t®laintiff's June 20, 2017 deman
letter. 1d. In that letter, Plainti makes claims for $4,021.44 in medical bills and $5,155.85 i

lost wages (for the work Plaintiff misse@ue to the accident). Dkt. 13, at 9-Ihe letter states

that Plaintiff is making a “UIM demand of $35,000 for settlement of his physical injuries,
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medical treatment, pain, suffering, future medtoahtments, future pain and suffering, and lo
and enjoyment of life.”ld.
Plaintiff filed a reply (Dkt. 14) and the motion is ripe for decision.

. DISCUSSION

A. REMOVAL AND REMAND
Removal of a case from a state court to a drtates District Cotirs governed by the
provisions of 28 U.S.C. 88 1441 and 1446. Sedibhl provides, in relevant part, as follows:

Except as otherwise expressly providgdAct of congress, any civil action
brought in a State court of v the district courts of the United States have
original jurisdiction, may be removed bye defendant or defendants, to the
district court of the Unite&tates for the districtra division embracing the place
where such action is pending. . .

28 U.S.C. § 1441(a). Allstate asserts that thistdeas original jurisdimon in this case under §
1332 (a) because of the diversity of the partg&enship and the amount in controversy. DK
1. Under 28 U.S.C. § 1446 (c)(2),

If removal of a civil action is sought dhe basis of the jurisdiction conferred by
section 1332 (a), the sum demanded in gadd in the initid pleading shall be
deemed to be the amount in controversy, except that -
(A) the notice of removal may ass#dre amount in controversy if the
initial pleading seeks -
(i) nonmonetary relief; or
(i) a money judgment, but theg®é practice either does not permit
demand for a specific sum or permits recovery of damages in
excess of the amount demanded; and
(B) removal of the action is proper on the basis of an amount in
controversy asserted under subparnalgr@) if the district court finds, by
the preponderance of the evidence, thatamount in controversy exceeds
the amount specified in section 1332(a).

28 U.S.C. § 1446. Accordingly, “when a defenidseeks federal-court adjudication, the
defendant’s amount-in-controvgrallegation should be accegterhen not contested by the

plaintiff or questioned by the courtDart Cherokee Basin Operating Co., LLC v. Owens, 135 S.
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Ct. 547, 553 (2014). When, as here, “a defendassertion of the amount in controversy is
challenged . . . both sides submit proof areldburt decides, by a preponderance of the
evidence, whether the amount-in-controyaequirement has been satisfiedd., at 554.

The Plaintiff has shown by a preponderawnf the evidence that the amount in
controversy requirement is not satisfied. Tineersigned takes judiciabtice of Plaintiff's
assertion in his briefs (Dkt40 and 14) and his lawyer's adm@sj in his declaration filed to
support this motion (Dkt. 11, at,2hat the damages soughtliis case are $50,000 or less.

Snger v. Sate Farm Mut. Auto. Ins. Co., 116 F.3d 373, 376 (9th Cit997)(finding that trial

court did not err in taking judial notice of plaintiff's attorney’s admission regarding the amount

in controversyXiting Am. Title Ins. Co. v. Lacelaw Corp., 861 F.2d 224, 227 (9th Cir.
1988)(holding that “statements @fdt contained in a brief may be considered admissions of
party in the discretion of thestrict court”)). Further, Abtate has failed to show, by a
preponderance of the evidence, that the amioucintroversy of $75,000 is satisfied.

Subject matter jurisdiction must exist befaréederal court can proceed to the merits of a
case.Lancev. Coffman, 549 U.S. 437, 439 (2007). Pursuan2®U.S.C. § 1447 (c), “[i]f at any
time before final judgment it appears that theritistourt lacks subjéanatter jursdiction, the
case shall be remanded.” Accordingly, this case should be remanded to the Pierce County
Washington Superior Cmt.

B. ATTORNEY’'S FEES AND COSTS

“Absent unusual circumstances, courts raasard attorney’s fees under § 1447 (c) only
where the removing party lackea objectively reasonabledis for seeking removal.
Conversely, where an objectively reasondiasis exists, fees should be deniebllartin v.

Franklin Capital Corp., 546 U.S. 132, 141 (200%)ernal citations omitted).
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Plaintiff moves for an award of attorneyi&els and costs incurred in filing the motion for
remand. Dkt. 10. Allstate had an “objectively reasonable basis” to seek removal. While
Plaintiff's attorney indicated otihe phone that he intendedseek less than $75,000, Plaintiff's
Complaint, reasonably construeallicated that he could s®eking more than $75,000. An
award of attorney’s fees amdsts is not warranted here.

II. ORDER
Accordingly, it iSORDERED that:
e The Plaintiff's Motion to Remand Case to State Court (DktI3@RANTED;
e Plaintiff’'s Motion for Attorney’s Fees and Costs (Dkt. 18)DENIED; and
e This casdS REMANDED to Pierce County Washington Superior Court.
The Clerk is directed to send uncertified cométhis Order to all counsel of record an
to any party appearing o se at said party’sast known address.

Dated this ¥ day of January, 2018.

ol e

ROBERTJ.BRYAN
United States District Judge
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