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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

YVONNE M PRICE

e CASE NO.3:17CV-05889DbWC
Plaintiff,
ORDERREVERSING AND

V. REMANDING DEFENDANT'S

DECISION TO DENY BENEFITS
NANCY A BERRYHILL, Deputy

Commissioner of Social Security for
Operations,

Defendant

Plaintiff filed this action, pursuant to 42 U.S.C. § 405(g), for judicial review of
Defendant’s deal of Plaintiff’'s applicatiorfor disabilityinsurance benefits (“DIB”)Pursuant
to 28 U.S.C. § 636(c), Federal Rule of Civil Procedurear8 Local Rule MJR 13, the partiq
have consented to have this matter heard by the undersigned MagistrateSéadde. 2.

After considering the record, the Court concludes the Administrative Law JUdgE)
erred when shfailed to provide any specific and legitimate reason, supported by substanti
evidence, to discoumt jointopinion from Dr. Minerva Arrienda, M.D., ariMds. Dianna Padgett

M.A., LMFTA. Had the ALJproperly considered the opini@videncerom Dr. Arrienda and

bS
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Ms. Padgettthe residual functional capacif§RFC”) may have included additional limitations
The ALJ’s error is therefore not harmless, and this matter is reversed amidleghpairsuant to
sentencdour of 42 U.S.C. § 405(g) to the Deputy Commissione3axfial Security for
Operations (“Commissioner”) for further proceedings consistent with tiaierO

Becausehe Court is reversing and remandihgstmatter due to the ALJ's harmful errg
in assessing the medical opinion evidence, the Court denies Plaintiff's “Amercdesh ¥br
Remand Pursuant to 8§ 405(g) (Sentence Six)” (“Motion to Remand”) (Dkt. 24) as moot.

FACTUAL AND PROCEDURAL HISTORY

On Nowember 12, 2013, |&ntiff filed anapplication for DIB alleging disability as of
August 31, 2010.SeeDkt. 14, Administrative Record (“AR”) 16. The application was denie(
upon initial administrative review and on reconsideratggeAR 16.ALJ Marilyn S. Mauer
held a hearing on November 24, 2015. AR 35-81. In a decision dated February 9, 2016, {
determinedPlaintiff to be not disabled. AR 13-14. The Appeals Council deRiauhtiff's
request for review of the ALJ’s decision, making &le)’'s decision the final decision of the
CommissionerSeeAR 1-7; 20 C.F.R. § 404.981, § 416.1481.

In Plaintiff's Opening Brief, Plaintiff maintains the ALJ erregfailing to: (1) provide
any specific and legitimate reason to discount an opinion rendered by Dndaraed Ms.
Padgét; (2) properly assess Plaintiff's subjective symptom testimanyl(3) properly support
with substantial evidence her analysis of Plaintiff's RFC, the Medical Voet{euidelines
criteria(“grids’), and the Step Five findings. Dkt. 16, pp. 4-13. Plaintiff requests an award

benefits as a result of these errddsat 1-2.

! plaintiff subsequently amended her onset date to September 1S2@AR 16 (citing AR 33839).

he ALJ

of
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After Plaintiff filed the Opening Brief, Plaintiff filed Motion to Remand.Dkt. 24 In
the Motionto RemandPlaintiff argued remand pursuant to sentence six of 8 405(g) is
appropriate in light of new, material evidence from Dr. James R. Hopfenbeck|dvn July
18, 2018, Defendant filed a Response to the Motion (Dkt. 20), and on August 2, 2018, PI3
filed a Reply (Dkt. 26).

STANDARD OFREVIEW

Pursuant to 42 U.S.C. § 405(g), this Court may set aside the Commissioner’s deni
social security benefits if the AlsJfindings are based on legal error or not supported by
substantial evidence in the record as a wigdgliss v. Barnhart427 F.3d 1211, 1214 n.1 (9th
Cir. 2005) ¢iting Tidwell v. Apfel 161 F.3d 599, 601 (9th Cir. 1999)).

DISCUSSION

l. Whether the ALJ properly considered the medical opinion evidence.

Plaintiff argues the ALfailed to provide angpecific, legitimate reaspsupported by
substantial evidence, to discount an opinion from Dr. Arrienda and Ms. Padgett. Dkt. 16,
10.

An ALJ must provide “clear and convincing” reasons for rejecting thentracbicted
opinion of either a treating or examining physiciaeser v. Chatey81 F.3d 821, 830 (9th Cir.
1995) (citingPitzer v. Sullivan908 F.2d 502, 506 (9th Cir. 1990Pmbrey v. Bower849 F.2d
418, 422 (9th Cir. 1988)). When a treating or examining physician’s opinion is coradadinet
opinion can be rejeatie’for specific and legitimate reasons that are supported by subktanti

evidence in the recordlester 81 F.3d at 8331 (citingAndrews v. Shalalé3 F.3d 1035, 1043

2 Plaintiff initially filed the Motion to Remand on July 13, 2018. Dkt. 19. Oly 27, 2018, Plaintiff filed
an Amended Motion to Remand due to redaction errors. Dkte®lalsdkt. 22 (“Unopposed Motion and

nintiff

al of

Dp. 7-

Declaration Allowing Filing of Amended Motioto Remand); Dkt. 25 (“Order”).
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(9th Cir. 1995)Murray v. Heckler 722 F.2d 499, 502 (9th Cir. 1983)). The ALJ cacoaplish
this by “setting out a detailed and thorough summary of the facts anctiogftlinical evidence,
stating[her] interpretation thereof, and making findingRé&ddick v. Chatell57 F.3d 715, 725
(9th Cir. 1998) (citingVlagallanes v. Bower881F.2d 747, 751 (9th Cir. 1989)).

Dr. Arrienda and Ms. Padgett provide Plaintiff with ongamngntal health treatment at
the same clinicSee, e.g.AR 491-94, 503-04 (treatment notesge alsAR 55 (Plaintiff
discussing ongoing treatmeattthe hearing). Plaintiff has received care at this clinic since J
2014.SeeAR 55, 525-26. On August 20, 2015, Dr. Arrienda and Ms. Padgett provided a s
Medical Source Statement about Plaintiff's mental functioning and assolmitadions. AR
528-31.TheMedical Source Statement listategories which ratine degre®laintiff's
“performance/productivity” is limited ivarious areas of mental functionir@eeAR 528-30.
For instance, Dr. Arrienda and Ms. Padgett opined Plamma#fprecluded fom
performance/productivity for 10% of an eight-hour work dalger ability to remember locatiol
and work-like procedures. AR 5218. addition Dr. Arrienda and Ms. Padgett opined Plaintiff
wasprecluded from performance/productivity for 20% of an eight-hour work day in each g
following areas: the ability to understand and remember very short and simpletioss; the
ability to carry out short and simple instructions; the ability to maintain attention and
concentration for extended periodsidthe ability to make simple wottelated decisionAR
528-29.

Dr. Arrienda and Ms. Padgéttrtherfound Plaintiff precluded from

performance/productivity for 30% of an eight-hour work day in her ability to: undersatad

3Asa therapistMs. Padgett is an “othemedical sourcavhose opinion may béiscounted with germaneg
reasonsSee20 C.F.R. § 404.1513(a) (effective Sept. 13, 2013 to Mar. 26, 20a%)s v. Apfel236 F.3d 503, 511
(9th Cir. 2011). However, because Dr. Arrienda is an “acceptable medical solnz&ls® rendered thapinion,
the Court applies the higher “specific and legitimate” standard.

une

ngle

f the
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remember detailed instructioregrry out detailed instructions; apdrform activities within a
schedule, maintain regular attendance, and be punctual within customary talefdh&28-29.
They likewise determined Plaintiff would be precluded from performance/protdudtir 30%
of an eighthour work day in each of the following areas: her ability to sustain an ordinary
routine without special supervisidner ability towork in coordination with or proximity to
others without being unduly distracted by them; and her ability to &enplnormal workday
and workweek without interruptions from psychologically based symptomfesfadmat a
consistent pace without an unreasonable number and length of rest periods. AR 529.
Moreover, Dr. Arrienda and Ms. Padgett determined Plawvtff precluded from
performance/productivity for 30% of an eight-hour work day in her abililgteyact
appropiately with the general publi@nd accept instructions and respond appropriately to
criticism from supervisors. AR 528-29. Dr. Arrienda and Meddett als@pinedPlaintiff was

precluded from performance/productivity for 30% of an eight-hour work day in theyabilit

maintain socially appropriate behavior and adhere to basic standards of neathelesnliness;

respond appropriately to changeghe work setting; be aware of normal hazards and take
appropriate precautions; travel in unfamiliar places or use public transporgattset realistic
goals or make plans independently of others. AR 530. Dr. Arrienda and Ms. Padgett wrot
Plairtiff's limitations existed at these severity levels since June 16, 2014, aladteador
would be expected to last for at least twelve continuous months at the assessgdieesis
AR 530.

With respect to absenteeism, Dr. Arrienda and Ms. Padgetta Plaintiff would likely
miss fiveor moredays of work per month due to her mental health impairments, including

episodes of depression and panic attacks. AR Bliinately, Dr. Arrienda and Ms. Padgett

ORDER REVERSING ANCREMANDING
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determined Plaintifivasprecluded from performing a jobr “off- task” for more than 30% of 3
day due to “cognitive problem[s], memory deficits, [and] difficulty with cortiaiion.” AR 531.
In an accompanyingarrative statemenDr. Arrienda and Ms. Padgett wrote that
although Plaintiff hagxperienced “decrease in suicidal thoughts” and improved “ability to
leave homeo attend most therapy sessiossgicestartingtreatmentshe otherwise had “no
functional improvements.” AR 531. Dr. Arrienda and Ms. Padgett wrote Plairagtnot able
to follow simple instructionpwithout] assistance,” anthot able to complete simple
assessments.” AR 531. Further, Dr. Arrienda and Ms. Padgett Riamdiff appeared “easily
traumatized during discussions.” AR 531. They also wrote they had not observed imprevg
in Plaintiff's “levels of or ability to cope with anxiety and depression.” AR &81Arrienda
and Ms. Padgett wrote that their assessment was based on progress and daffice note
psychological evaluations and reports/opini@rs, faceto-face and phone sessions with
Plaintiff. AR 530.
The ALJ gave “[l]imited weight” to Dr. Arrienda and Ms. Padgett’s opirfmrfive
reasons:
(1) The record establishes that the claimant participated [siajcimgpletion of
the form. Therefore, the responses do not represent an independent ¢siejcise
medical judgment. (2) In addition, Dr. Arrienda, only saw the claimant on one
occasion and did not establishreating relationship with her. (3) Ms. Padgett is
not an acceptable medicalwsce fo diagnosis. (4) Furthermore, both providers
who affirmatively signed the form stated that in their opinion the limitations
existed from as of June of 2014, when treatment commenced[.] (5) Finally, the
comment that the claimant is not able to follow simpistructions is not
consistent with her mental status examination during the consultative examination
or herlongitudinal treatment record.
AR 26 (internal citations omitted) (numbering added).

First, the ALJ discounted Dr. Arrienda and Ms. Padgett’s opinion betlaigd_Jfound

Plaintiff “participated” in completing the fornand thus, their opinions did not “represent an

rment
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independent exercise” of medical judgmeXR 26.An ALJ may reject a phgician’s opinion “if
it is based to a large extam a claimant’s selfeports that have been properly discounted as
incredible.”Tommasetti v. Astry®33 F.3d 1035, 1041 (9th Cir. 20@8ijtation and internal
guotation marks omitted). Regardless, howgthee ALJ’s reasons for discounting an opinion
must be supported by substantial evidence in the reSealBayliss427 F.3d at 1214 n.1, 121
In this case, the ALJ failed to explairhy orhow the record “establishe#tiat Plaintiff
participated in comleting the formSeeAR 26; Treichler v. Comm’r of Soc. Sec. Admifz5
F.3d 1090, 1103 (9th Cir. 201&)itation omitted)“the ALJ must provide some reasoning in
order for us to meaningfully determine whether the ALJ’s conclusions wpp®ded by
substantial evidence”Additionally, Dr. Arrienda and Ms. Padgett wrote that they based the
opinion on progress and office notes, psychological evaluations and reports/opinions, an(
to-face and phone sessions with Plaintifiet Plaintiff' sreports oralleged participationAR
530. Hence, the ALJ’s finding that Dr. Arrienda and Ms. Padgett’s opinion was not an
independent exercise of medical judgmeas erroneous becausevasnot supported by

substantial evidence in the record.

Defendamhargueghe ALJ’s first reasofior discounting Dr. Arrienda and Ms. Padgett’s

opinion should be affirmed becaudgs. Padgett wrote in a treatment note two days before
rendering this opinion that she reviewed a questionnaire from Plaintiff' a@yteroffice.Dkt.
17, pp. 3-4 (citing AR 640). Defendant argues this shows Ms. Paaged as an advocate
instead of “as an unbiased treatment providelfl]at 4. Notably, the ALJ did not reference th
treatment note, nor did she claim Ms. Padgett was advocating fiotifRI&eeAR 26. The Cour
cannot “affirm the decision of an agency on a ground the agency did not invoke in making

decision.”Stout v. Comm’r of Soc. Sec. Adndb64 F.3d 1050, 1054 (9th Cir. 20@B)ternal

r

i face-
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ORDER REVERSING ANCREMANDING
DEFENDANT’S DECISIONTO DENY BENEFITS
-7



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

guotation marks and citation omittetl)ong-standing principles of administrative law require

to review the ALJ’s decision based on the reasoning and actual findings offereddby theot

post hoaationalizations that attempt to intuit what the adjudicator may have been thinking.

Brayv. Comm’r of Soc. Sec. Admib54 F.3d 1219, 1225-26 (9th Cir. 2009) (emphasis in
original) (citing SEC v. Chenery Corp332 U.S. 194, 196 (1947pother citation omitted
Furthermorethe fact that Ms. Padgett reviewnd questionnaire with Plaintiffoes not
necessarilyshow she was advocating for Plaintiff or acting in an unbiased mamsuch

Defendant'post hocargument is without merit.

Second, the ALJ gave limited weight to Dr. Arrienda and Ms. Padgett's opinionsee¢

Dr. Arrienda only saw Plaintiff “on one occasion and did not establish a tredttigmship
with her[.]” AR 26. When assessing a medical opinion, “it is the quality, not the quaitiity
examination that is importantSeeYeakey v. Colvir2014 WL 3767410, at *6 (W.D. Wash. Ju
31, 2014)An ALJ should assess a treating relationshp & series of points on a continuum
reflecting the duration of the treatment relationship and the frequency anel oftine contact.”
Benton v. Barnhart331 F.3d 1030, 1038 (9th Cir. 2008xcordingly,discreditingDr. Arrienda
simply because she saw Plaintiff owegs not a specific and legitimate reason for doingee
id.; see alsdreakey2014 WL 3767410, at *6

Moreover, the Ninth Circuit has held that a psychiatrist who eesesclaimant’s care
by supervising the claimantteeatment team may be considered a treating source, even if S
only sees the claimant one tiniBenton 331 F.3d at 1037-39 his is because a supervising
psychiatrist has had the opportunity to direstd communicate with the treatment team over
time, and is presumably well placed to know their skills, abilities, and therapsthtiruques

Id. at 1039. Henceg supervising psychiatrist “is transmittibgth [her] own knowledge and

ORDER REVERSING AND EMANDING
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opinion of [the claimantgndthose of the medical treatmteteam under [her] supervision” whe
she provides an assessment alaoclaimant’dimitations Id. (emphasis in original).

In this case, the record shows Dr. Arrienda overBéastiff’'s care byarranging her
treatment team at the clinic, communicating viiéintreatment team, and managimey
medicationsSee, e.g.AR 486 (Ms. Padgett noting she and Plaintiff discussed seeing Dr.
Arrienda for followrup); AR 491, 494 (Ms. Padgett noting Plaihtifas scheduled fqusychiatric
evaluation and medication management with Dr. Arrienda); AR 50QP04Arrienda
conducting psychiatric evaluation and medication managemendjr@etingPlaintiff to see her
again in six weeks arske MsPadgett “on a reguldmasis”).But, the ALJ failed to consid¢ne
evidence of Dr. Arrienda’s “ongoing prescription and medication management” and
consultations with Plaintiff’s treatment teaBeeBenton 331 F.3d at 1039; AR 26. Because t
ALJ failed to consider Dr. Arrienda’s supervisory roidPlaintiff's treatmentthe ALJ’s finding
that Dr. Arrienda did not establish a treating relations¥ag not supported by substantial
evidence in the recor@eBenton 331 F.3d at 1037-39.

Third, the ALJ rejected Dr. Arrienda and Ms. Padgett’'s opinion because Ms. Radge
not an acceptable medical source. AR 26. The fact that a medical opinion comas from
“acceptable medical source’ is a facthat may ystify giving that opinion greater weight th
an opinion from a medical source who is not an ‘acceptable medical gpurSeeSocial
Security Ruling (SSR) 06-03P, 2006 WL 2329939, at *5 (Aug. 9, 200d8pwever,“after
applying the factors for weighing opinion evidence, an opinion from a medial source wh
not an ‘acceptable medical source’ may outweigh the opinion tHaeptable medical

source[.]”” Id. As such, an ALJ may not reject an opinion frommerapistmerely because she

PN

he

pit

D iS
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iIs not an‘acceptable medical source,” as the ALJ dede SeeAR 26; Lewis 236 F.3cat 511
(other medical sourcestimony “is competent evidence that an ALJ must take into accou

Additionally, Dr. Arrienda asa medical doctor, is an acceptable medical za@ee
AR 531; 20 C.F.R. § 404.1513(a)(1). The ALJ did not explain how the fact that Ms. Pad
not acceptable medical source invalidates Dr. Arrienda’s opiSie@AR 26; BrownHunter v.
Colvin, 806 F.3d 487, 492 (9th Cir. 2015) (“the agency [must] set forth the reasoning behi
decisions in a way that allows for meaningful revieWwus, in all, this reason from the ALJ
was not specific and legitimate nor gapted by substantial evidence in the record.

Fourth, the ALJ gave Dr. Arrienda and Ms. Padgett’s opinion limited weight becaus
they opined the limitationsekisted from as of June of 20Mihen treatment commenced.” AR
26.An ALJ camot reject a medical opinion in a vague or conclusory manner. As the Ninth
Circuit has stated:

To say that medical opinions are not supportegusfficient objective findings or

are contrary to the preponderant conclusions mandated by the objective findingg

does not achieve the level of specificity our prior cases have required, even wher

the objedlve factors are listed seriatim. The ALJ must do more than [t

conclusions[She] must set fortlfher] own interpretations and explain why they,

rather than the doctors’, are correct.
Embrey, 849 F.2d at 421.

Here the ALJ failed to explain how Dr. Arrienda and Ms. Padgett’s opinion was
contradictedy the fact that they opingdeseimitations existed from the time treatment
commencedn June 2014SeeAR 26.Rather the ALJ merely stated this fgabinted “toward an
adverse conclusionjetmade“no effort” to explain howthis factcontradicted their opiniorsee

Embrey, 849 F.2d aat 422;see alsAR 26.“This approach is inadequatd=inbrey 849 F.2d at|

422.

nt”).

hett is
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Defendant argues the ALJ reasonably discounted Dr. Arrienda and Ms. Padgeits
for this reasobecause “Ms. Padgett’s first session with Plaintiff was almost a full yéar” a
June 2014, and “Dr. Arrienda’s first meeting with Plaintiff was even later thah Ehd. 17, p.
4. The ALJ, however, did noeference such evidence asasiB for discounting this opinioBee
AR 26. Hence, the Court will not consideefendant’spost hoaationalization SeeBray, 554
F.3d at 1225-26s5ee also Blakes v. BarnhaB31 F.3d 565, 569 (7th Cir. 2003) (“We require
ALJ to build an accuratend logical bridge from the evidence to her conclusions so that we
afford the claimant meaningful review of the SSA’s ultimate findings.”).

Lastly, the ALJ discounted Dr. Arrienda and Ms. Padgett's assessmentdottaidd J

found their opiniorregarding Plaintiff's inability to follow simple instructions inconsistent with

a mental status examination from a consultative examinatiothatehgitudinal treatment
record. AR 26. The ALJ cited a consultative examination from Dr. Stephanie Hanson t&h,
support her propositiorlseeAR 26 (citing AR 430-33). But once again, the ALJ provided
conclusory reasoning, as she failed to explain what about Dr. Hanson’s mental status
examination or the longitudinal treatment recoottradictedr. Arriendaand Ms. Padgett’s
opinion. Thus, this vague, concluseeasoning was legally insufficier@eeMcAllister v.
Sullivan 888 F.2d 599, 602 (9th Cir. 1989) (an ALJ’s rejection of a physician’s opinion on
ground that it was contrary to clinical findingsthe record was “broad and vague, failing to
specify why the ALJ felt the treatindnpsician’s opinion was flawed”).

In addition to being vague and conclusory, this reason from the ALJ was error be
the ALJ gave greater weight to other examinatiorey Bv. Arrienda and Ms. Padgett’s opinig
without explanation. An ALJ errs when [shajjects a medical opinion or assigns it little

weight while . . . asserting without explanation that another medical opinion is more

Dpi
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D
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persuasive.Garrisonv. Colvin 759 F.3d 995, 1012-13 (9th Cir. 201%herefore, the ALJ’s
final reason for discounting Dr. Arrienda and Ms. Padgett’'s opinion was not sexific
legitimate.

For the above stated reasons, the Court concludes the ALJ failed to provepeaific,
legitimate reason, supported by substantial evidence, for discounting Dr. Arrienda.and Ms
Padgett'opinion. Hence, the ALJ erred.

Harmless error principles apply in the Social Security contéotina v. Astrue674 F.3d
1104, 1115 (9th Cir. 2012). An error is harmless only if it is not prejudicial todhmeantt or
“‘inconsequential” to the ALJ’s “ultimate nondisability determinatidstdut 454 F.3dat 1055 see
also Moling 674 F.3d at 1115. The determinati&s to whether an error is harmless requires a
“casespecific application of judgment” by the reviewing court, based onamieation of the
record made “without regard to errors’ that do not affect the pafsiglsstantial rights.”Molina,
674 F.3d at 1118119 (quotingshinseki v. Sanders56 U.S. 396, 407 (2009) (quoting 28 U.S.
§ 2111)).

In this case, had the ALJ properly considered Dr. Arrienda and Ms. Padgettnoihia
RFC and the hypothetical questions posed to the vocational expert (“Vi£Zhawea included
additional limitationsFor examplethe RFC and the hypothetical questiomsy have reflected D
Arrienda and Ms. Padgett’s opinion that Plaintiff would be preclf@ided performing a job or
“off -task” for more than 30% of a d&yeeAR 531.TheRFC and the hypothetical questionay
have also provided Plaintiff would miss five or more days of work per month. ARFBBRFC
and the hypothetical questiopssed to the VE did not contain these limitations, nor did they
contain limitatons reflecting other parts of Dr. Arrienda and Ms. Padgett’s opiSeshR 21,

76-80.Because the ultimate disability determination may have changed with possaieration

C.

[
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of Dr. Arrienda and Ms. Padgett’s opinion, the ALJ’s error was not harmlessauncese

reversal.
Il. Whether the ALJ properly discounted Plaintiff's subjective symptom
testimony.
Plaintiff maintains the ALJ failed tprovide a legally sufficient reason teject

Plaintiff's subjective symptom testimony. Dkt. 16, pp. 10-12.

The Court has determined the ALJ committed harmful error in assd3siAgrienda
and Ms. Padgett’spinion and as such, this case must be remarn8eesection I, supra
Because recordération of Dr. Arrienda and Ms. Padgett’s opinion may impact the ALJ’s
treatment of Plaintiff’'s subjective symptom testimotig Court declines to consider whether
ALJ erred in her consideration of Plaintiff's testimomje Court insteadirects theALJ to
reassess this testimony as necessary on remand, in lighttcgatment 6Dr. Arrienda and Ms,|
Padgett’s opinion.

[l Whether the ALJ properly assessed thdRFC, grids analysis, and Step Five
findings.

Plaintiff contends the ALJ errda, failing to properly assesheRFC, gridsanalysis, and
Step Five findings. Dkt. 16, pp. 4-7, 12-The Court hasfound the ALJ committed harmful
error inherassessment of DArrienda and Ms. Padgett’s opinion, and has directed the ALJ
reassessits opinion and Plaintiff's testimony on remaiskeSections I. and llsupra
Thereforethe ALJis directed taeassess the RFC on remafdeSSR 968p, 1996 WL 374184
(1996) (an RFC “must always consider and address medical source opinaisitinev.
Comm’r of Soc. Sec. Admi’.74 F.3d 685, 690 (9th Cir. 200@an RFC that fails to take into
account a claimant’s limitations is defective”). As the ALJ must reassess PRREC on

remandthe ALJ is further directetb re-evaluate Step Five to determine whether there are |

the

bbs
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existing in significant numbers in the national economy Plaintiff can perform indighe RFC
See Watson v. Astru2010 WL 4269545, at *5 (C.D. Cal. Oct. 22, 2010) (finding the RFC &
hypothetical questions posed to ¥iE defective when the ALJ did not properly consider two
doctors’ findings).

V. Whether the Court should issue a remand pursuant to sentence six of 42
U.S.C. 8§ 405(9).

After filing the Opening Brief, Plaintiff submitted a Moti to Remand, arguingmand
pursuant to sentence six of § 405(g) is appropriate in light of new, material evidendar.
Hopfenbeck. Dkt. 24.

Because the ALJ’'s RFC finding will lzssessed anew following remandgeeSection
Il ., supra—the ALJis todirected taalso evaluate any new evideraeremandincluding Dr.
Hopfenbeck’s report. Accordingly, the Court denies Plaintiff's Motion to Remand (Dkas24
moot.

V. Whether an award of benefits is appropriate.

Lastly, Plaintiff requests the Court remand her claim for an award of keeriaiit 16,
pp. 1-2.

The Court may remand a case “either for additional evidence and naling award
benefits.”Smolen v. ChateB0 F.3d 1273, 1292 (9th Cir. 1996). Generally, when the Court
reverses an ALJ’s decision, “the proper course, except in rare sianees, is to remand to the
agency for additional investigation or explanatid@ehecke v. Barnhar879 F.3d 587, 595 (9th
Cir. 2004) (citations omitted). Howevehet Ninth Circuit created a “test for determining when
evidence should be credited and an immediate award of benefits dirétaeddn v. Apfel211

F.3d 1172, 1178 (9th Cir. 2000). Specifically, benefits should be awarded where:

ind
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(1) the ALJ has failed to provide legally sufficient reasons for tiagedthe
claimant’'s] evidence, (2) there are no outstanding issues that mustobeedes
before a determination of disability can be made, and (3) it is clear feonecbrd

that the ALJ would be required tandl the claimant disabled were such evidence

credited.
Smolen80 F.3d at 1292.

In this case, the Court has directed the ALJ fevauateDr. Arrienda and Ms. Padgett’s
opinion,Plaintiff’'s subjective symptom testimonhe RFC, and the Step Five fingsSee
Sectiond.—lll., supra Because outstanding issues remain regarding the medical opinion evi
theRFC,the gridsand Plaintiff's ability to perform jobs existing in significant numbers in the

national economy, remand for further consideration of this matter is@ie.

CONCLUSION

dence,

Based on the foregoing reasons, the Court hereby finds the ALJ improperly concluded

Plaintiff was not disabled. Accordingly, Defendant’s decision to deny bersefégarsecand
this matter isemandedor further administrative proceedings in accordance with the finding
contained herein. Plaintiff's Motion to Remand (Dkt. 24) is denied as mbetClerk is directe

to enter judgment for Plaintiff and close the case.

ol

David W. Christel
United States Magistrate Judge

Datedthis 21st dayof August, 2018.
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