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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

10 DONALD BANGO, SCOTT BAILEY,

e CASE NO.3:17CV-06002RBL-DWC
11 Plaintiffs,

ORDERON MOTION TO STRIKE
12 V. AND MOTION TO COMPEL

13 PIERCE COUNTY, WASHINGTON,
PIERCE COUNTY SHERIFF'S
14 DEPARTMENT,

15 Defendans.

1€ The District Court has referred this action filed under 42 U.S.C. § 1983 to United States

17 . . . : .
Magistrate Judge David W. Christel. Currently pending before the Court aeadaets’ Motion

18 . - . e , : ,
to Strike Plaintiffs’ Motion for Class Certification and Strike Claskegdtionsg(“Motion to

18 Strike”) and Plaintiffs’Motion to Compel Discovery and for Order of Protection (“Motion to

20 Compel”). Dkt. 52, 54. After review of the Motions and the relevant record, the Motion to $trike
21 (Dkt. 52) is granteein-partand the Motion to Compel (Dkt. b#& denied.

22

23

24
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l. Motion to Strike (Dkt. 52)

Defendants filed the Motion to Strike on June 7, 2018, requesting the Court strike
Plaintiffs’ Motion for Class Certification (“Motioto Certify’) and strike Plaintiff's class
allegations because Plaintiffs have failed to comply with Federal Rule of Cicé&ure
23(c)(1)(A) and Local Civil Rule (“LCR”) 23(i)(3)Dkt. 52.Defendants assert Plaintiffs’ failur
to comply with the intent of the Federal and Local Rules and the enail@tecision to Faote the
Motion to Certify resulted in a delay tactic that is prejudicial to Defend&eg¢sd. Defendants
are essentially requesting the Court sanction Plaintiffs by striking boNidhen to Certify and
theclass allegationssee id.; Dkt. 60. Plaintiffs filed a Responstatng they complied with both
the Federal and LocaluRes and Defendants are not prejudiced. Dkt. 58.

A. Compliance with Federal and Local Rules

Plaintiffs initiated this lawsuit on December 4, 2017. Dkt. 1. On December 21, 201
Plaintiffs filed the Motion to Certify. Dkt. 19. The Motion to Certify was noted lierCourt’s
consideration on January 26, 2088 id. After two stipulations by the parties, the Motion to
Certify was renoted for the Court’s consideration on June 8, 2@a8Dkt. 26, 30. On May 30,

2018, Plaintiffs filed a Notice of Motion Renoted, re-noting the Motion to Certify taisuty7,

D

2018. Dkt. 49In the Notice Plaintiffs statehey intend to move to amend the Complaint “in the

near future,’and re-naedthe Motion to Certify pursuant to LCR 7(I) so as to not prejudice
Defendantsld. The Notice was not stipulated to or signed by defense coamdtiie Court did
not grant leave to re-note the Motion to Certify.

LCR 23(i)(3) states:

Within one hundred eighty days after the filing of a complaint in a class action,

unless otherwise ordered by the court or provided by statute, the plaintiff shal

move for a determination under Fed. R. Civ. P. 23(c)(1), as to whether the case i
to be mantained as a class action. This period may be extended on motion for

b
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good cause. The court may certify the class, may disallow and digkeldss

allegations, or may order postponement of the determination pending discovery o

such other preliminary procedures as appear appropriate and necessary in th

circumstances. Whenever possible, where the determination is postponed, a daf
will be fixed by the court for renewal of the motion.

Here, Plaintiffs filed the Motion to Certify on December 2017, sevetieen days after
filing the ComplaintSee Dkt. 1, 19. The parties agreed to extend the noting date twice and
May 30, 2018Plaintiffs unilaterallyre-noted the Maon to Certifyto August 17, 2018. The
Motion to Certify has remained pending since December 21, Zbkrefore pecause Plaintiffs
moved for a determination of whether this case should be maintained as atdassitddn 180
daysof filing the ComplaintPlaintiffs’ Motion to Certify is intechnicalcompliance with LCR
23())(3).

However,the Court finds Plaintiffs’ conduct is inconsistent with the spirit and intent
the Local Rules. Plaintiffs unilaterally-reoted the Motion to Certify two business days befor
Defendants’ response to the Motion to Certify was &eeDkt. 49.At that time,Defendants
hadalreadyspent a considerable amount of time and expense preparing their response to
Motion to Certify See Dkt. 53, Cornelis Dec. In light of Plaintiffstisclosure of their intent to
amend the Complaint so close to the dadtenDefendants’ response to the Motion to Certify
was due, Plaintiffs should have moved for the Ctupostpone consideration of the Motion t
Certify. Thus,the Court finds Plaintiffsconduct warrants a determination of whether sanctig
should be imposed.

B. Imposition of Sanctions

“Before imposing a case dispositive sanction a triajguaust consider five factord)

the public’s interest in expeditious resolution of litigation; (2) the court’s reeethhage its

dockets; (3) the risk of prejudice to the party seeking sanctions; (4) the publicfpabcyg

on

of
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disposition of cases on their merits; and (5) the availability of less drastitoses” Johnson v.
Goldsmith, 542 F. App’x 607 (9th Cir. 2013internal quotations omittegdhazali v. Moran, 46
F.3d 52, 53 (9th Cir. 1995) (finding failure to follow a district court’s local rules ippepr
ground for dismissal and applying tfiee factors);Hester v. Vision Airlines, Inc., 687 F.3d
1162, 1169 (9th Cir. 2012) (*A court must consider thefive.factorsbeforestriking a
pleading”).

In this case, the first and second factors, the pghinterest in expetious resolution of
litigation andthe court’s need to manage its dockets, weigh in favor of granting the Motion
Strike While Plaintiffs assert the case has been “moyirfis case has been pending émer
seven months without a determination on class certification, which should be detersnsioedt
practicableafter the case is file®ee Fed.R. Civ. P. 23. Bcause of the delay in consiohgythe
Motion to Certify, a scheduling order has not been entered and a tritladaiat been set.
Additionally, Plaintiffs hae stated they intend to file an amended complaint, which would |
mootthe current class allegations and khetion to Certify, causing further delay of this case
Both the public’s interest in expeditious resolution of litigation and the Courttstnaaanage
its dockets weigh in favor @frantingthe Motion toStrike

The third factoythe risk of prejudice to the party seeking sanctions, also weighs in 1
of granting the Motion t&trike The record shows Defendants will suffer prejudice if the
Motion to Strike is denied. Evidence provided by Defendants, and undisputed by Plaintiffg
shows Plaintiffs intend to move to amend the Compl&e#Dkt. 49, 52, 53If Plaintiffs are
allowed to amend the Complaint, the Motion to Cerdifigl the class allegationshich rely on
thecurrentComplaint,wouldlikely be mootSee Loux v. Rhay, 375 F.2d 55, 57 (9th Cir. 1967

overruled on other grounds by Lacey v. Maricopa County, 693 F.3d 896 (9th Cir. 2012) (when

to
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an amended complaint is filed, the original complaint is “treated thereaften#&xistent”) At
this time,more than two months after informing the Court they intend to move to amend the
Compliant, Plaintiffs have not moved to amend the Complama result of Plaintiffs’ litigatior
approachDefendantsre now required to respond to the Matto Certifyprior to the Court
ruling on any motion to amerfded by Plaintiffsand, if a motion to amend is filed and granted
by the Court, the Motion to Certify and Defendants’ response will likely be mooted.

Based on Plaintiffs’ representations and évidence, it's reasonable that Defendants|will
have to expend resources to respond to the Motion to Certify, a motion to amend, and a renewed
motion to certify. The Court finds Plaintiffs’ failure to move to amend the Complaatimely
manner,afternotifying defense counsel anlde Court they intended to do so, without
withdrawing or seeking postponement of Metion to Certifyprejudices Defendants.
Therefore, the Court finds the third factor weighs in favor of granting the Motioinike.see
Anderson v. Air West, Inc., 542 F.2d 522, 524 (9th Cir. 1976) (“The law presumes injury from
unreasonable delay"$carborough v. Eubanks, 747 F.2d 871, 876 (3d Cir. 1984) (prejudice
includes “irremediable burdens or costs imposed on the opposity) .

The fourth factor, the public policy favoring digon of cases on their meriiggighs
in favor of denying the Motion to Strike. Defendants request the Court strike the Mwotion t
Certify and Plaintiffs’class allegations. If the Court were to strike Plaintiffs’ class allegatiorn)s,
the Court would not decide a dispositive issue of this case on the merits. TherefGmyrthe
finds the fourth factor weighs in favor of denying the Motion to Strike.

The fifth factor, whetheless drastic sanctiorsse available, is théeterminativdactorin
this caseMore than two months agBJaintiffs indicated ta@efense counsel and the Court thely

are going to move to amend the Complaiiowever, as this timao motion to amend has beg¢n
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filed. Thus Plaintffs’ actionshave causedelay anccreated uncertainty as to status of tase.
As amotion to amend has not beled two months after Plaintiffs indicated they would be
filing a motion to amend, the Court finds striking the Motion to Certigniappopriate
sanction The Court, however, declines to strike the class allegations in the Complaint ang
Plaintiffs may file a motiomequesting enlargemeat time to file arenewed motion to certify
after determining if they wilindeed move to proceexh an amended complaifthis resolution
avoids prejudice to Defendants and allows the Court to effectively manage its dgekets
preserves the interest of decidiaglispositive issuen the merits

For the above stated reasons, the Motion to Strike (Dkt. 52) is granpadtas follows:

e The Motion to Certify (Dkt. 19js stricken.

e Plaintiffs class allegations remain ihe Complaint.

e After determining if they will move to proceed on an amended complaint,
Plaintiffs mayfile a motionrequesting enlargemeat time to filea renewed
motion to certify, which the Court will consider under LCR 23(i)(3) (the periqd
for moving for a determination Fed. R. Civ. P. 23(c)(1) may be extended on
motion for good cause).

. Motion to Compel (Dkt. 54)

On June 14, 2018, Plaintiffs filed the Motion to Compel, requesting the Court compel
Defendants to respond to discovery requests, enter a protective order, antbassass costs.
Dkt. 54.

A. Compel Discovery Responses

A partymay obtairdiscoveryregarding any nonprivileged information that is relevant o

any claim or defense in his or her case. Fed. R. Civ. P. 26(b)(1). @p=etyseekingdiscovery

ORDER ON MOTION TO STRIKE AND MOTION
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has established the request meets this relevancy requiremepirtygpposing discoveriaas the
burden of showing that theescoveryshould be prohibited, and the burden of clarifying, explai
or supporting its objectionsBryant v. Ochoa, 2009 WL 1390794, at *1 (S.D. Cal. May 14, 200
When apartybelieves the respoes to his discovery requests are incomplete, or contain
unfounded objections, he may move the court for an order compelling dieclBed. R. Civ. P.
37. The movant must show he conferred, or made a good faith effort to confer, \pitintyhe
opposing disclosure before seeking court interventan.

At this time, the parties have only met and conferred and failed to come to aioesolt

regarding thescope of earlydiscovery.See Dkt. 55, Mungia Dec., § 15; Dkt. 56, Wolfe Dec., {1

12, 14. The Motion to Compel appears to raise additional sub-issues related to dissevery
Dkt. 54. It is not clear from the evidenatether the parties have met and conferred by
telephone or iperson and reached an impasse regarding thiessuées See Dkt. 54-56, 61-62.
The parties provided email exchanges regarding discovery, but emails ageplodnic or in-
person attempts to resolve discovery disputes, as required by LCR 37.

For examplePaintiffs assert their discovery requests i@lated to class certification.
See Dkt. 66-1. As early as April 25, 201Bgefendants requested clarification regarding what
discovery requests Plaintiffs believe relate to class certification and havevaiieg for a
response from Plaintiffs’ counsel regarding the clarificati®sDkt. 62, Cornelius Dec., 1 4
6-9, 11-12, 19-20. Evidence shows Plaintiffs’ counsel has failed to respond, over a period
several months, to Defendants’ counsels’ requests for clarification and haed t@phone
calls regarding requests for clarification have even occuBsedd. at ] 11-12; see also Dkt.
63, LunaGreen Dec., 11 8, 11 (present during April 25, 2018 call, was informed Defendar

would receive a followup from Plaintiffs’ counsel and no follow-up has occurred); Dkt. 62,

ning

9).

t
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9-10, 17 (emails exchanged between counsel regarding setting and denial of April 25, 20
telephone conference). Thus, there is evidence showing Defendants have attenegtadeo r
discovery disputes regarding whether Plaintiffs’ discovery requestglated to class
certification, but Plaintiffs have faile® respond to requests for clarification. The Court,
thereforefinds Plaintiffs have not shown they met and conferred, in good faith, regarding
assertion that the discovery requests relate to class certification.

Plaintiffs alsoargue Defendants i@ not timely respnded to the discovery requests,
which would have been due on June 23, 261Be requests were deemed served at the Rul
26(f) conferenceSee Dkt. 66-1, p. 5. Plaintiffs, howeveaissert the last neeand confer
conference occurred alune 5, 2018eid. at p. 4. Therefore, the parties have not met and
conferred regarding the alleged lack of response to the discovery reqtiestdigcovery
requests were deemed served at the Rule 26(f) conference.

As evidence shows the parties stit engaged in discussions regarding discovery
requests, the parties have not reached an impasse regarding whether the réigoestag
relates to class certificatiar whether Defendants timely responded to discovidrgrefore, the
Court finds any sulssues raisedithe Motion to Compel or Reply are not ripe for the Court
consideration becausiee good faith meet and confer requirentea not been satisfie@ihe
parties have only shown they conferred and are at an impasse regarding thé¢ sadge o
discovery therefore, his is the only issue ripe for the Court’s consideration in the Motion to
Compel.See Fed. R. Civ. P. 37; LCR 3Beasley v. Sate Farm Mut. Auto. Ins. Co., 2014 WL
1268709, at *3 (W.D. Wash. Mar. 25, 2014) (denying motion to compel when there is no

suggestion that the parties reached impasse bt aintiff filed his motion).

heir
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The relevant evidence shows Plaintiffs filed the Motion to Certify on Deceih@017
See Dkt. 19. “On January 10, 2018, afdiscussion with Plaintiffs’ attorney Sal Mungia,
Plaintiffs agreed that Defendants could obtain early discovery for the purp@spohse to
Plaintiffs’ Motion for Class Certification.” Dkt. 63, Lun@feen Dec., | 2. It wake
understanding dDefendats’ counsel, Michelle Lun&reenthat discovery was limited to clas
certification issues only, “and that no other agreement was made regastiogedy beyond
class certification.ld. at 3. Mr. Mungia stated Plaintiffs agreed, in December of 20that “
discovery would staand that the lagown provision would apply even though no case sche
had been entered astbft time” Dkt. 55, Mungia Dec., { 7. On February 20, 2018, Ms. Lun
Green contacted Mr. Mungia by email stating the parties ditianat a meeting of the minds
regarding the scope of discovelg. at § 11. On April 23, 2018, Ms. Luna-Green and Mr.
Mungia had a conversation about the scope of discohdrat  15. “Ms. Lundsreen explained
that it was Defendants’ position that the Plaintiffs are limited to discovery as ingdddheir
individual claims. [Mr. Mungia] explained it was the Plaintiffs’ position that discp was not
limited.” Id. During a May 24, 2018 telephone call, Defendants’ counsel, Frank Cornelius,
“indicatedthat it was Defendants’ position that discovery was limited to class certificatipn
and Plaintiffs’ counsel indicated it was their position the scope of discovery hacenot be

limited.” Dkt. 56, Wolfe Dec., § 1IThe disputed discovery requests weeeved on Defendant

prior to the parties’ Rule 26(f) conferen&ee Dkt. 56, Wolfe Dec., {1 7-11; Dkt. 62, Corneliu
Dec., 1 15.
Under Federal Rule of Civil Procedure(@f1),
A party may not seek discovery from any source before the parties haveednfer
as required by Rule 26(f), except in a proceeding exempted from initial digclosur
under Rule 26(a)(1)(B), or when authorized by these rules, by stipulation, or by
court order.

rdule
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“Discoveryis generally not permittedithouta court ordetbefore the partiesave conferred
pursuant to Federal Rule of Civil Procedure 26(f), unlgssy obtains a stipulation or court
order to conduct the discoveryRose v. Seamless Fin. Corp., 2012 WL 6052006, at *2 (S.D.
Cal. Dec. 4, 2012).

Here, the parties did hobtain a Court order to begin discovery ptmthe Rule 26(f)
conferenceSee Docket. Further, there is no eviderather partyobtained aignedstipulation
from the other party on discovery prior to conferring pursuant to Rule Ré(her, the evideng
showsthe parties entered an informal agreement reéggudiscovery. Th paties however, did
not come to a meeting of the minds regarding the scope of the discovery. Defendaiste o
discovery was opened for the limited purpose of both parties conducting discovieny oelky
to class certification. Plaintiffs understood there were no limits to disgoVke Court declines
to compel Defendants to produce discovery requested prior to the Rule 26(f) conferemce
there was no signed stipulation regarding the scope of discovery or a Court gadeingeearly

discovery.

e

whe

Plaintiffs contend discovery can only be limited by the Court. Dkt. 54. Plaintiffs have not

cited to any legal authority stating tharties cannot agree to lindiscovery prior to the Rule
26(f) conferenceThe Court findsthat,just aspartiescan enter a stipulation to conduct early
discovery without a Court ordgarties can stipulate to limit the scopesaflydiscovery.
Therefore, the Court is not persuaded by Plaintiffs argurBemEed.R. Civ. P. 29(b)
(permiting parties to modify “procedures governing or limiting discovery” by stipafgtunless
the stipulation would “interfere with the time set for completing discovery,darihg a motion
or for trial,” or “[u]nless the court orders otherwigesee also LCR 26 (“Counsel are expecteg

to cooperate with each other to reasonably limit discovery requests”).
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For the above reasons, Plaintiffs’ request for an order compelling Defenal@ntsitle
responses to the early discovery is deried.

B. Protective Order

Pursuant to Federal Rule of Civil Procedure 26(c

A party or any person from whom discovery is sought may move for a protective

order in the court where the action is pending . . . The motion must include a

certification that the movant has in good faith conferred or attempted to confer

with other affected parties in an effort to resolve the dispute without court action.
This Court’s Local Rulealsorequire any motion for a protective orderinclude a
certification, in the motion or in a declaration or affidavit, that the movant hageshgaa good
faith meet and confer conference with the other affected parties in an efiesbteerthe disput
without court action.LCR 26(c). Rule 26 states “[t]he certification must list the date, mann
and participants to the conference.” If a certification is not included, thg @any deny the
motion without addressing the merits. LCR 26(c).

Theevidence shows the parties began discussing a protective order indf126d8. See
Dkt. 57-1;Dkt. 62, Cornelius Dec., T 22. Plaintiffs’ counsel sent a proposed protective ord
Defendants’ counsehrough email on March 20, 20182 Dkt. 57-1.0n the same date,
Defendants’ counsel proposed the Court’s model protective order in response. Dkt.kb.7-2;
57-3; Dkt. 61; Dkt. 62, Cornelius Dec., 1 21. Following a telephone conversation on Marc
2018 regarding Defendants’ proposed protective order, Plaintiffs took no additional action

complete a proposed protective order until May 21, 2018 (2 mtatéry wherone of Plaintiffs’

attorneys sent defense counsel an email. Dkt. 62, Cornelius Dec., § 23. The paussediac

LIn challenging Defendants’ objection to Plaintiffs’ discovery esis because the requests call for priy
inmate information, Plaintiffs assert the Court should emtarder pursuant to RCW 70.48.100 if the Court find
redaction of discovery responses that call for private inmate informasiofficient Dkt. 54, pp. 1112. As the
Court declines to compel Defendants to produce the requested dis¢daeniffs request for an order pguwant to

112

er to

N 23,

ate

RCW 70.48.100 is moot.
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proposed protective ordat the Rule 26(f) conference held on May 24, 2018tAnough email
on May 31, 2018See Dkt. 57-5; Dkt. 62, Cornelius Dec., 11 24-2At the time Plaintiffs filed
their Motion to Compel[Defendants] were seeking further clarification from Plainitiffs
regarding topics in the proposed protective order. Dkt. 62, Cornelius Dec.seg Pkt. 62, p.
66 (email dated June 11, 2018 from Defendants’ attorney to Plaintiffs’ attorneygeekin
clarification in the proposed protective order).

While Plaintiffs asset they met and conferregith Defendantsegarding the disputed
discovery g¢ee Dkt. 54, p. 7), the evidence before the Court shows the parties hgvengalged
in discussions regarding a proposed protective order parties have not met and conferrad
failed to come to a resolution prior to involving the Court. Defendants’ counsel vasgsee
further clarification of Plaintiffs’ proposed protective order three days puiPlaintiffs’ filing
the Motion to CompelThere is no evidence Plaintiffs respled to Defendants’ request for
clarification prior to filing the Motion to CompeAs theevidence shows theartiesare still
attempting to resolve any disagreement regardipgpposegrotective ordeand have not
reached an impassie Court findshe parties have not completed the meet and confer
requirement.

Therefore, the request for a protective order is deflibd parties are directed to contir
engaging in discussions regarding a proposed protective order. The parties showddlonly s
Court intervention if the pesreach an impassen a substantive issugee Beasley, 2014 WL
126870%at *3; Branch Banking & Tr. Co. v. Pebble Creek Plaza, LLC, 2013 WL 12176465, at
*1 (D. Nev. July 26, 2013)judicial intervention is appropriate only wheinformal negotiationg
have reached an impasse ba substantive issue in dispute”).

C. Request for Fees and Costs

oD

ue
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Plaintiffs request the Court assess fees and costs for bringing the MotiompzICDKkt.
54. The Court finds Plaintiffs have not shown an order compelling discovery responses a
protective order is appropriate at this time. As the Court is denying the MotiomtpeGdhe
Court declines to assess fees and costs.

D. Say of Discovery

In light of the conduct described in this OrdeayticularlyPlaintiff's delay in filing a
motion to amendafter notifyingdefense counsel and the Court of an intent to file a motion t
amend the Court finds a stay of discovery is appropnetée Plaintiffs determine how their
case will proceed (i.e. on the Colaipt or moving to file an amended complaim)aintiffs have
indicated they intend to file a motion to amend, but have not informed the Coefease
counselwhat amendments may be mafiee Dkt. 49; Dkt. 62, Cornelius Dec. § 17. As an
amended complaint will completely replace the original Complaiayjrey discovery promotes
efficiency for the Court and litigants, will not impact any proposed amendedaaimpnd will
not require the parties to respond to potentially irrelevant etylurdensome discover§ee
Lopev. Cate, 2014 WL 3587852, at *1 (E.D. Cal. July 21, 20{eljing Little v. City of Seattle,
863 F.2d 681, 685 (9th Cir. 1988) (“a stay of discovery pending resolution of potentially
dispositive issues furthers the goal of efficiency for the courts and thei#igalradebay, LLC
v. eBay, Inc., 278 F.R.D. 597, 602 (D. Nev. 2011) (in staying discovery, the court consider
“the goal of Rule 1 of the Federal Rules of Civil Procedure which directs that treesRalke’be
construed and administered to secure the just, speedy, and inegptsimination of every

action’).

nd a

ORDER ON MOTION TO STRIKE AND MOTION
TO COMPEL- 13



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

The stay of discovery will be lifted upon the entry of a scheduling order, which the
anticipates will occur after a determination on classfwation, or upon an order from this
Court, if the parties move to lift the stayd§coveryprior to the scheduling order being enter|

E. Conclusion

The Court has reviewed the Motion to Compel and the relevant evidence. For the
stated reasonthe Court declines to: (1) comdeefendars to respond to Plaintiff€arly
discovery requests; (2) enter a protective order; and (3) assess fees ainthessforethe
Motion to Compel (Dkt. 54) is denied.

1. Conclusion

In conclusion, the Motion to Strike (Dkt. 52) is grantegpart the Motion to Certify
(Dkt. 19)is stricken. The Motion to Compel (Dkt. 54) is deniBiscovery in this matter is
stayed.

The Clerk is directed to strikbe Motion to Certify (Dkt. 19).

o (i

David W. Christel
United States Magistrate Judge

Datedthis 3rd day of August, 2018.

2In their Responsé)efendantstate they are seeking to bifurcate discovery in this Gas@kt. 61.
Because the Court has stayed discovery and there isityime motion before the Courtgading bifurcation of
discovery the Court declines to decide whetl&coveryshould be bifurcatedt this time.
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TO COMPEL- 14

Cour

hbove




