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UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON

AT TACOMA
SANDRA P,
CaseNo. 317-cv-06032TLF
Plaintiff,
V. ORDER REVERSINGAND
REMANDING DEFENDANT'S
COMMISSIONER OF SO®AL DECISION TO DENY BENEFITS
SECURITY,
Defendant.

Sandra Phas brought this matter for judicial review of defendant’s deniaéof
applicationfor disability insurancéenefits. The parties have consented to have this matter |
by the undersigned Magistrate Judge. 28 U.S.C. 8§ 636(c), Federal Rule of Civil Reot&dur
Local Rule MJR 13Forthe reasonbelow, the undersignegversesliefendant’slecision to
deny benefiteand remands for further proceedings.

FACTUAL AND PROCEDURAL HISTORY

Plaintiff filed an application foa period of disability andisability insurance benefits
alleging thatshe became disabled beginning February 17, 28d@inistrative Record (AR]3.

That application was denied on initial administrative review and on recongidefahearing
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was held before an administrative law judge (ALJ), pliathtiff and a vocationadxperttestified.

AR 10-31.

In awrittendecision, the ALJ found that plaintiff has the following severe impairments:

mild osteoarthritis of the right knee, lumbar spondylosis, and ob&stty 5. The ALJ
concludedhat gaintiff could perform hepast réevant work and therefore that she was not
disabled. AR 21-26The Appea Council deniedlpintiff's request for reviewmaking the
ALJ’s decision the final decision of the Commissioner. AR 1.

Plaintiff gppealedo this Court. Dkt. 420 C.F.R. § 404.981. Siseeks reversal of the
ALJ’s decision and remand for an award of beneditsn the alternative for further
administrative proceedings. Dkt. 12.

STANDARD OF REVIEW

The Court will uphold an ALJ’s decision unless: (1) the decision is based onriegal &
or (2) the decision is not supported by substantial evid&eeels v. Berryhill374 F.3d 648,
654 (9th Cir. 2017). Substantial evidence is “such relevant evidence as a reasondbtaght
accept as adequate to support a conclusidmetVizo vBerryhill, 871 F.3d 664, 674 (9th Cir.

2017) (quotingDesrosiers v. Sec'y of Health & Human Ser846 F.2d 573, 576 (9th Cir.

1988)). This requires “more than a mere scintilla,” though “less than a prepodéraf the
evidenceld. (quotingDesrosers, 846 F.2d at 576).

The Court must consider the administrative record as a w@akleison v. Colvin,759
F.3d 995, 1009 (9th Cir. 2014). The Court is required to weigh both the evidence that supj
and evidence that does not support, the ALJ’s concluklomhe Court may not affirm the

decision of the ALJ for a reason upon which the ALJ did not tely.
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ISSUES FOR REVEW

1. Did the ALJ err in failing to incorporate limitations from hepatitis C and
bladder problems in the RFC?

2. Did the ALJ err in discounting examining and reviewing medical
opinions?

3. Did the ALJ err in discounting plaintiff's testimony about her symptoms?
4. Did the ALJ err in discounting the testimony of plainsffaughter?

5. Did theALJ err in assessing plaintiffs RFC and, consequently, finding
plaintiff not disabled at step four?

6. If the ALJ committed reversible erraghould the Court remand for an
award of benefits?

DISCUSSION

The Commissionansesafive-step sequentiavaluation process to determinbether a
claimant is disabled, and at step fagsesses@aimant’sresidual functional capacity (RF@)
determine whether a claimant can perfqast relevant worlf the claimant cannot perform
past work, the Commissioner then uses the RFdeterminat stepfive whether the claimant
can adjust to other workKennedy v. Colvin738 F.3d 1172, 1175 (9th Cir. 2018he
Commissioner has the burden of proof at step fiaekett v. Apfell80 F.3d 1094, 1099 (9th
Cir. 1999). The Commissioner can meet this burden by showing that a significant nunobesr
that the claimant can perform exist in the national econtoiy20 C.F.R. § 404.1520(e).

. Non-Severe Impairments

Plaintiff first contendgenerally that the ALJ “failed to properly evaluate the medical
evidence.” She summarizes that evidence at length, Dkt. 12, pp. 3-10, but she identifies o
potential sources of error in the ALJ’s discussion: the ALJ’s failure to findilisgatand
bladder problems to be severe impairments and resulting failure to include lingititon these

conditions in the RFC; and the ALJ’s failure to give adequate reasons for discohating t
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medical opinions of Dr. McGuffin and two staagencyconsulting psghologists. Plaintiff’s
second argument has merit and is discussed below.

However, paintiff does not identify any error in the ALJ’s consideration of evidence
her hepatitis C and bladder problems. &éets that the ALJ was incorrect in finding hepat
C to be norsevere based on her successful completion of treatmekitigust 2015, because
that condition couldhave been a severe impairment from the alleged onset datthanthte
Dkt. 12, p. 9. But the Ninth Circuit has held that as long as an ALJ decides step two of the
sequential evaluation in a claimant’s favor, an error in failing to desigmeteieular condition
“severe” at step two is harmleg&uck v. Berryhill 869 F.3d 1040, 1048-49 (9th Cir. 2017).

Similarly, plaintiff disputes the ALJ’s finding that the record lacks “clinfaadings or
documented medical history” for plaintiff's overactive bladder condition. AR 16; Dkt. 12, p.
But plaintiff does not identify evidence in the medical record to show limitations feom h
bladder condition that the ALJ should have included in the RFC.

Plaintiff does not clearly assign error to the ALJ’s decision regarbesgtconditions.
But even if plaintiff properly raises the ALJ’s failure to include these asreeimpairments, she
does notdentify any harm from this error, because she points to no evidenckahat t
impairmentsaffecther work functionsSeeDkt. 12, p. 9Buck 869 F.3d 1048-49. The only sug
effect plaintiffassertss that hepatitis C caused her to be fatigued, and she does so only in
refdy brief. Dkt. 19, pp. 3-4. fie treatment notdlatshe cites support the opposite conclusior
however.ld.; AR 329 plaintiff denied fatigue), 587 (“end of [hepatitis C] treatment[,] viral |0
is undetectable”Accordingly, the ALJ did not err ifailing to include limitations from hepatitis

C and bladder problems plaintiff's RFC.
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[I. Medical Opinion Evidence

Plaintiff asserts that the ALJ erred in rejecting the opmimiexaminingpsychologist
GaryMcGuffin, Psy.D, and of reviewing psychologssiichaelBrown, Ph.D., and John
Robinson, Ph.D.

Dr. McGuffin examined plaintiff ifdune 2015. AR 406. He completed a thorough

psychological evaluation, reviewing prior evaluations, conducting a climtsalview,

performing a mentadtatus examination, and performing several tests evaluating her memary and

cognitive abilities (WAISIV, WMS-IV, Trail Making Tests A and B). AR 406-30. He diagnog
plaintiff with “major depressive disorder recurrent episodes, modewatd, jeneralized anxiety
disorder. AR 430.

Dr. McGuffin describedplaintiff’'s prognosis as “guarded due to her mental limitations
from anxiety, depression, and memory difficyltymiting her functioning to “a mileto-
moderate degree.” AR 431. He added that her prognosis “is complicated by grtinic
hepatitisC, sleep apnea, and a history of chronic drug abuse.” He wrote that plasndffove
average intellectually, and her mental functioriygeen as being capable of improving in the
next twelve months.” AR 431.

Dr. McGuffin observed that plaintiff “has learned strategies that have helpgukasate
for her memory difficulties.” AR 431. He also observed that plaintiff was ablexioiiit good
attention and concentration for extended periods during this evaltidton.

Regardingspecific limitations, Dr. McGuffin wrote that plaintiff‘&bility for adaptation
seems mildiyto-moderately limited because of some deficits with memory, especiaén
reliant on visual details and spatial locatié#sR 431. Because of this limitation, Dr. McGuffin

wrote, “to learn a work routine or respond to changes in a work routine, [plaintiff] woultitbe

ORDER REVERSING ANCREMANDING DEFENDANT'S
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from utilizing her audio and verbal skills and be given extended time to process inborarad
take notes.d.

Dr. McGuffin concluded that plaintiff “is quite capable, but does have significaicitdef
with visual details and spatial locationsleé opined thaf[s]he would initially require repetition
and supportive supervision for new work tasks, especially tasks emphasizing visisahddta
spatial locations, until she developed strategies to increase her independBng82.

The ALJ must provide “clear and convincing” reasons for rejecting thentraclicted
opinion of either a treating or examining physiciarevizq 871 F.3d at 675. Even when a
treating or examining physician’s opinion is contradicted, an ALJ may omgtrigjat opinion
“by providing specific and legitimate reasons that argstpd by substantial evidencéd:

Here, he ALJ gave “some weight” to Dr. McGuffin’s opinion but, notably, declined t¢
include any mentahealth limitations in plaintifs RFC. AR 21, 24. Because another examini
psychologist, Langdon Poppleton, Ph.D., gave an opinion that conflicted with Dr. McGuiffir
AR 344, the ALJ peded to givepecific and legitimate reasons to discount Dr. McGuffin’s
opinion.See Trevizo871 F.3d at 675.

The ALJ failed to do so.

First, the ALJ found that Dr. McGuffin’s opinion that plaintiff would require special
supervision and instruction for new work tasks was “moot because the overall relemts tbat
she can return to her past relevant work, which she already knows and would not need to
relearn.” AR 24. This is not a legitimate reason to discount Dr. McGuffin's opihairplaintiff
would need accommodations or to find that opinion “mobté Social $curityregulations

required the ALJ to weigh Dr. McGuffin’s opinion in assessing plaintiff's RFQ) theise that

RFC to determine whether plaintiff can perform her past work. 20 C.F.R. § 404.1520(e), (f).

ORDER REVERSING ANCREMANDING DEFENDANT'S
DECISION TO DENY BENEFITS- 6
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Instead, the ALJ made backward assumptions, first finding that plaintiff carmpédrér past

work, then using that finding to discount the limitattbatDr. McGuffin found.Cf. Revels v.

Berryhill, 874 F.3d 648, 666 (9th Cir. 2017) (holding that “ALJ took a backward approach to

determining [claimant’s¢redibility” by finding claimant’s “testimony was not credibte the
extent [it was] mconsistent with the ... [RFC]™).

Second, the ALJ explained that Dr. McGuffin “appears to be compensating for the
claimant’s reported physical impairments which is outside the scope of hiatewa” AR 24.
And because the ALJ found that plaintiff exaggerated the severity and frequérarypbiysical
impairments, the ALJ concluded that in relying on those reports “Dr. McGuffin
overcompensated in rendering his opinion of her mental functioning capacity fomnoalsitid.

The ALJ was apparently referring to Dr. McGuf note that plaintif prognosisis
complicated by arthritic pain, hepatiiy sleep apnea, and a history of chronic drug abédge.”
431. But the ALJ’s inference is not a reasonable one: as noted above, Dr. McGuffin perfon
an extensive suite of pslyological tests to assess plaintiff's capabilities. AR-208Nothing in
Dr. McGuffin's 27-page written evaluation suggests ttearrived ahis conclusions to
“compensat[e]” for plaintiff's physical impairmentSeeBatson v. Comm'r of Soc. Sec. Admin
359 F.3d 1190, 1193 (9th Cir. 2004) (Court will uphold ALJ findiijsupported by inferenceq
reasonably drawn from the recordAccordingly, this reason is neither legitimate nor support

Because the ALJ failed to give specific, legitimate, anpserted reasons to reject Dr.
McGuffin’s opinion, and that opinion contained limitations that were not included in the RH
reversal is required for the Commissioner to reweigh Dr. McGuffin’s opinion.

In addition, plaintiffchallenge the ALJ’s reason for rejecting the opinions of reviewin

psychologists, Drs. Brown and Robinson. Dkt. 12, p. 10.

ORDER REVERSING ANCREMANDING DEFENDANT'S
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Those doctors reviewed plaintiff's medical recommassess mdrRFC as part of the
disability processDr. Brown opined, in relevant partahplaintiff is “moderately limited” in her
ability to maintain concentration and attention for extended periogserformactivities withn
a schedule, maintain regular attendance, and be purengaip complete a normal workday an
workweek without interruption from psychological symptoms. AR 61-62. Dr. Robinson opif
to thesamdimitations,addingthat plaintiff would also be moderately limited in her ability to
sustain a routine without special supervisiaR. 81.

The ALJ was required to give egific and legitimate reasons to reject this opinion
evidence from non-examining psychologiSee Revel|874 F.3dat 654 (specific and legitimatg
reasons required to reject reviewing physician’s contradicted opinion).

Here, he ALJ gave “no weight” tthe reviewing opinions, which the ALJ found relate(
to the paragraph B criteria unddse social security listings for menta¢alth conditions,
explaining only thatthe B criteria has beechanged in the regulations.” AR Z&e20 C.F.R.
Pt. 404, Subpt. P, App. 1, § 12.00.

Plaintiff's challenge has merit, as the ALJ’s single reason for rejebtisgBrown and
Robinson’sopinions was not legitimat&eeAR 25.“[A]n ALJ errs when he rejects a medical
opinion or assigns it little weight while doing nothimgpre than . . criticizing it with boilerplate
language that fails to offer a substantive basis for his conclugsamrison v. Colvin 759 F.3d
995, 1012-13 (9th Cir. 2014As plaintiff correctly notes, the change in the paragraph B critg
that theALJ referred to did not affect the areas of functioning in which, according tBBra/n
and Robinson, plaintiff has limitations. Accordingliye ALJ failedto offer a substantive basis
for her conclusion regarding those opinioBarrison, 759 F.3dat 1012-13. On remand, the

Commissioner must reweigh the reviewing psychologists’ opinions.

ORDER REVERSING ANCREMANDING DEFENDANT'S
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[I. Plaintiff’'s Symptom Testimony

Plaintiff also contends that the ALJ erred in discountingslierptom testimony.

In weighinga plaintiff's testimonyan ALJ mustisea two-step process. First, the ALJ
must determine whether there is objective medical evidence of an underlyaigniraipt that
could reasonably be expected to produce some degree of the alleged sympoing 871
F.3d at 678If the first step is satfied, and provided there is no evidence of malingering, the
second step allows the ALJ to reject the claimant’s testimony of the sevesitsnptoms if the
ALJ can provide specific findings and clear and convincing reasons for rejdaicaimant’s
testimony.ld.

Here, plaintiff testified regardingain in her neck, back, and knéstjgue,difficulty
learning new things, memory problems, difficulty concentrating, and isstlebev bladderAR
38-40, 43-47, 51.

The ALJfailed to giveclear and convincing reasons toatigntthis testimony.SeeAR
22-24.

First, the ALJ did not makepecific writtenfindings to justify rejectingnuchof
plaintiff's testimonyabout her symptoms. The only findings the Court can identify relate
specifically to plaintiffs bladder problems, AR 22, her back and knee problems, AR 23, ang
instance ohead traumalR 23-24. As to the primary complaints that plaintiff testified-tber
ability to learn,concentrateand rememberthe ALJ did not discudsertestimony at all.

The Commissioner offers three reasons that, she asserts, support the ALJ@reject
plaintiff's testimony. This Court may not rely on pdste rationalizations to affirm an ALJ’s
decisionBray v. Comm'r of Soc. Sec. Admbb4 F.3d 1219, 1225-26 (9th Cir. 2009) (citing

SEC v. Chenery Corp332 U.S. 194, 196 (1947 Woreover, even if the ALJ gave these reasq

ORDER REVERSING ANCREMANDING DEFENDANT'S
DECISION TO DENY BENEFITS-9
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in support of her decision to discount plaintiff's testimony, they are not clear and aog\ancl
supported bgubstantial evidence.

First, theCommissioner asserts that the ALJ found plaintstatements about her
reasons for not workingiere inconsistenfTheALJ wrote “She initially lost her job in 2012 dug
to what she said was the ‘economic downturn,” not due to any medical condition, though g
add as an afterthought later that she was missing some work.” AR 22. Givinggisems for
being laid off is not the same as making inconsistent stateniéet®\LJ did not make the
finding the Commissioner now asserts. Further, even if the ALJ made such a,findiogld
notbe a clear and convincing reason to repaintiff's testimony, as the ALJ did not explain
any inferences she drew with respect to plaintiff's claimed symptSaesReddick v. Chater
157 F.3d 715, 725 (9th Cir. 1998) (ALJ’s findings “must be suppldny specific, cogent
reasons,” whiclALJ can do “by setting out a detailed and thorough summary of the facts al
conflicting clinical evidence, stating his interpretatithereof, and making findings”).

Second, the Commissioner asserts that the ALJ fplawdtiff's activities are inconsistery
with her testimony about her symptoms. The ALJ offered this reason only gjiicteo
plaintiff’'s bladder problemsAR 22. It thus cannot be used tsiify rejecting plaintiff's
testimony about hgyain orcognitive difficulties.In addition, substantial evidence does not
support this reason with respect to plaintiff's bladder problems, as the recanthsort details
about the availability of bathrooms to plaintiff while volunteering at the §h@rwhether
plaintiff, in performing a volunteer job, had similar restrictions in using the bathroom to tho
she would have in a futime paid job.

And third, the ALJ cites a lack of support from objeetevidencelnconsistency with the

medical evidences a permissible factor in evaluating a claimant’s testim8eg20 C.F.R. 8§

ORDER REVERSING ANCREMANDING DEFENDANT'S
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404.1529(c)(4). However, the ALJ offered this reason only with respect to plaibéfflsand
knee problemsAR 22-23. This reason also cannot be used to justify rejecting plaintiff's
testimony about her cognitive difficulties. Furtheven ifthe recordsupports the ALJ’s finding
that the record contains “minimal signs and findindpsit support plaintiff's testimony abt
back and knee paian ALJ cannot reject a claimanpain testimony based solely on a lack of

support from objective evidencee Embrey v. Bowedd9 F.2d 418, 421-22 (9th Cir. 1988).

And the ALJ gave no other reasons for rejecting plaintiff's testly about back and knee pain|

Because the ALJ offered no clear, convincing, and supported reasons to repift plai
testimony, the ALJ erred in doing so.

V. Lay Testimony

Finally, plaintiff contends the ALJ failed to give germane, supported reasogesdt the
testimony that plaintiff's daughter gave in a thpdrty function reportPlaintiff's daughter
testified about plaintiff's limitations from pain, fatigue, and depression. AR787The ALJ
gave "“little weight” to this testimony because she fotivad plaintiff’'s hepatitis C had resolved
within three months, plaintiff had not sought formal health care, the medical eviddneat di
support the witness’s reports about plaintiff's limitations from pain and dépmessid to the
extent the witness relied on plaintiff's sedfports, the witness’s testimony was “out of
proportion with the medical findings.” AR 25.

Because, as discussed above, the ALJ made numerous errors in evaluating both tf
medical evidence and plaintiff’s testimony, and the Alli#deon those flawed analyses in
evaluating the lay witness testimony, the ALJ should reweigh the lay testimaayand.

V. RFC Assessmemnd Stegour Determination

A claimant’s RFC is the maximum amount of work the claimant is able to perform b

onall of the relevant evidence in the recdsadcial Security Ruling (SSR®6-8p, 1996 WL

ORDER REVERSING ANCREMANDING DEFENDANT’S
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374184, at *2However, an inability to work must result from the claimant’s “physical or rhe
impairment(s).d. Thus, the ALJ must consider only those limitations and restrictions
“attributable to medically determinable impairmentd.’In assessing a claimant’s RFC, the A
is alsorequired to discuss why the claimant’s “symptmtated functional limitations and
restrictions can or cannot reasonably be acceptedrssistent with the medical or other
evidence.'ld. at *7.

The ALJ found plaintiff had the RF© perform“light work,” with the added limitations
that plaintiff is able to “occasionally climb ramps and stairs, but never,riaglekers, or
scaffolds; sk can occasionally balance, stoop, crouch, crawl or kneel. She should avoid
concentrated exposure to extremes of heat and cold, as well as hazards sucmgsatvorki
unprotected heights or around machinery with moving parts or vibrations.” AR 21.

The ALJ's RFC assessmethid notcompletely and accurately describe all of the
plaintiff's functional limitations. Accordingly, the ALJ edin assessing plaintiff's REC

At step four, the ALdleterminedhatplaintiff had the RFC to perform the requirement
of her past relevant woiks a customer service representative and civil service support spe
AR 25; 20 C.F.R. 8§ 404.1520(f). The ALJ based this determination oevilence in the record
and the vocational expert’s testimony that a person of the plaintiff's agejemqegrand
limitations would be able to perforthesegobs.ld. Becauseéhe RFC did not include limitations
that the ALJ improperly rejected, as discussed alibeeALJ'sfinding at gep fourwas error.

VI. Remand for Further Proceedings

“The decision whether to remand a case for additional evidence, or simply tb awar

benefits[,] is within the discretion of the courT.fevizo v. Berry hill871 F.3d 664, 682 (9th Cir,

2017) (quotingSprague v. Bowen812 F.2d 1226, 1232 (9th Cir. 1987)). If an ALJ makes an

error and the record is uncertain and ambiguous, the court should remand to the agency f
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further proceedingd.eon v. Berryhill 880 F.3d 1041, 1045 (9th Cir. 2017). Likewise, if the
court concludes that additional proceedings can remedy the ALJ’s errors, d stroaihd the
case for further consideratioRevels 874 F.3d at 668.

The Ninth Circuit has developed a three-step analysis for determining whematadre
for a direct awardfdbenefits. Such remand is generally proper only where

(1) the record has been fully developed and further administrative proceedings

would serve no useful purpose; (2) the ALJ has failed to provide legally sufficient

reasons for rejecting evidence, wlegtiilaimant testimony or medical opinion;

and (3) if the improperly discredited evidence were credited as true, the ALJ

would be required to find the claimant disabled on remand.

Trevizq 871 F.3d at 682-83 (quotirgarrison v. Colvin 759 F.3d 995, 1020 (9th Cir. 2014).

The Ninth Circuit emphasized lreon v. Berryhilithat even when each elemeést
satisfied, the district court still has discretion to remand for further edongs or for award of
benefits. 80 F.3d 1041, 1045 (9th Cir. 2017).

Here, plainiff contends that the Court should remand for an award of bebefieuse, if
the improperly rejected evidence is credited as plaentiff would be unable to perform her pa
work. She also contends that because she was of “[a]dvanced age” undgutagons, even if
she could perform light work, the medical-vocational rules would mandate a findirsiénest
disabledSee20 C.F.R. Pt. 404, Subpt. P, App. 2, Table 2, Rule 20R1@6ical Vocational
Rule 202.06 directs a finding of disability where a claimant is limited to lighk ws of advancs
age (55 and older), has a high school education and does not have transferraldté skills.

The Commissioner responttsat ‘the record is far from clednat Plaintiff was, in fact,
disabled during the period at issue, rendering the casditse rule inapplicable.” Dkt. 18, p. 16.

The Court concluels that some ambiguity remaingthe record as to whether plaintiff ig
disabled. Accordingly, the Court cannot conclude that “further administratheegdings would
serve no useful purposeSee Trevizo871 F.3d at 682-83.

ORDER REVERSING ANCREMANDING DEFENDANT'S
DECISION TO DENY BENEFITS-13
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Further, the Court cannot find that Medical-Vocational Rule 202.06 is necessarily
satisfied when the improperly rejected evidence is credited adtraerule requires that a
claimant have no transferable work skifeeRule 202.06. The vocational expert testified tha
plaintiff does have transferable work skills. AR 49-50. The vocational expert added, in res
to a follow-up question, that plaintiff would not have transferable work skills if shdimissd
to simple, routine, repetitive work. AR 5But becaus¢he evidence that the ALJ improperly
rejected wouldhot necessarily limit plaintiff to simple, routine, repetitive watke vocational
expert’'stestimony does ngustify a finding at this stagehat plaintiff satisfies Rule 202.06.
The ALJ is directed to evaluate plaintiff's eligibility under this rule on reshaard to obtain new|
experttestimony if necessary

On remand, the ALJ should evaluate the entire record, including medical evidence,
plaintiff's testimony, and the lay witness testimofie ALJ should determine whether Rule
202.06 requires a finding that plaintiff is disabled; whether plaintiff has demaustrat she is
unable to perform her past relevant work, at step four; and—if wbiether she can perform
other jobs existing in significant numbers in the national economy, at step five.

CONCLUSION

Forthereasons abovelefendant’s decision to deny benefits is REVERSED, and this
matter is remanded to the Commissioner for further proceedings.

Datedthis 14thday of February, 2019.

e 5 ke

Theresa L. Fricke
United States Magistrathudge
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