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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
NATHANIEL BIKLEN,
Plaintiff, Case No. 3:17-cv-06070-BAT
V. ORDER AFFIRMING AND

DISMISSING WITH PREJUDICE

NANCY A. BERRYHILL,
Acting Commissioner of Social Security,

Defendant.

Nathaniel Biklen appeals the decisiortloé Administrative Law Judge (ALJ) finding
him not disabled. Plaintiff contends the ALJ drie failing to considelimitations arising from
Klinefelter's Syndrome and thétis error impacted the weigbtven to the medical opinion
evidence and to Plaintiff's ali@tions concerning the severaf/his impairments. Dkt. 10.
Plaintiff seeks remand for further proceedinigsAs discussed below, the ALJ did not err an
her decision is supported by substdrdiadence. Accordingly, the CoulFFIRMS the
decision andDISMISSES the case with prejudice.

BACKGROUND

On November 30, 2012, Plaintiff protectiydiled an application for Supplemental

Security Income, alleging disability beging June 2, 1980. Tr. 200-01. The claim was deni¢

initially on May 17, 2013 and upon reconsidtion on January 22, 2014. Tr. 140-42, 147-48

Plaintiff testified at an ini@ll hearing on August 26, 2015. Theahing was continued to allow
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Plaintiff to obtain representatn and additional medical documetda. Plaintiff appeared with
non-attorney representative aedtified at a supplementaldréng on June 23, 2016. Patricia H
Ayerza, a vocational expert, also testified. Tr. 58-108. On September 28, 2016, the ALJ ig
decision finding that Plaintiffvas not disabled. Tr. 17-34. On October 26, 2017, the Appeal
Council denied review. Tr. 1-4.

Utilizing the five-step disability evaluation process (20 C.F.R. 88 404.1520, 416.92
ALJ found, at steps one through thréhat Plaintiff has not engaged in substantial gainful
activity since November 30, 2012 and Plaintiff hasgbvere impairment of bipolar disorder.
22. The ALJ acknowledged Plaintiff wéorn with Klinefelter syndromebut determined the
condition does not constitute a severedically determinable impairmemd. The ALJ

concluded Plaintiff does not have an impairmantombination of impairments that meets or

medically equals the severity ohe of the listed impairments (20 C.F.R. Part 404, Subpart P.

Appendix 1).Id.

Prior to completing step four, the ALJ fouRthintiff had the residual functional capac
(RFC) to perform a full range of work at allexkional levels with ta following non-exertional
limitations: he is able to remember, understandcand; out tasks or instetions consistent wit
a specific vocational preparation (SVP) rating of 1 or 2; he would do best only having occ
interaction with the gemal public, such as brief meetings, Imat in depth conversations such

mediations or negotiation type tasks; andrtay interact with cowomys, but he should not

tKlinefelter syndrome is a genetiondition that results when a bsyborn with an extra copy
the X chromosome. Retrieved from intetmat: https://www.mayoclinic.org/diseases-
conditions/klinefelter-syndromalmptoms-causes/syc-203539&@g alsdkt. 10 at 2-3,
Plaintiff's Brief citing articles which describe igerally, deficits that people with Klinefelter
syndrome may experience.
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perform tasks requiring teamwork. Tr. 24. AgiRtiff has no past relevant work, the ALJ
proceeded to step five, where he relied ortésémony of the vocational expert, in concludin
Plaintiff would be able to péorm the requirements of occujmns such as janitor, hand
packager, and laundry worker. Tr. 33.
DISCUSSION

A. The ALJ Did Not Err At Step Two

Plaintiff asserts that the AlLerred in finding that his Klinefelter syndrome was not a
severe impairment (Dkt. 10 at 2-4), but conceties the error was “not, in itself harmfuld. at
4. Rather, Plaintiff contends that the harm ocalwben the ALJ failed to consider the effect
symptoms attributable to his Klinefelter’'s syathe — particularly the psychological or cognit
symptoms — when she evaluated the mediadeexe, Plaintiff's testimony, and lay witness
testimony. Dkts. 10 and 16. Accordingly, naréul error occurred at step two.
B. The ALJ Did Not Err in Weighing the Medical Evidence

To reject the uncontrovertagbinion of a treating or examng physician, an ALJ must

articulate “clear and convimg” reasons for so doin@ayliss v. Barnhart427 F.3d 1211, 1216

(9th Cir. 2005) (citing-ester v. Chater81 F.3d 821, 830-831 (9th Cir. 1995)). If a treating of
examining physician's opinion is in conflict wghibstantial medical evidence or with another
physician’s opinion, however, it may be rejectedmerely “specific and legitimate reasonkl’”

1) Lawrence Moore, Ph.D., Examining Psychologist

Plaintiff contends the ALJ erred when shigcounted the opinion of Dr. Moore as Dr.
Moore was the only medical provider who consédiethe impact of hiklinefelter’'s syndrome
on his cognitive functioning. In May 2016, IMoore diagnosed Plaintiff with major

neurocognitive disorder with features of exeaaitilysfunction and bipolar disorder most rece
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episode manic. Dr. Moore interviewed Plainéffd administered psyclogical testing on which
Plaintiff generally scored in the averagdow-average range. Tr. 825-826. Dr. Moore
acknowledged that this objectitesting generally failed to real cognitive or psychological

functioning deficits, but suggestéis observations during the exiaation along with Plaintiff's

history revealed a “clear piate of executive dysfunction that is manifested through cognitive,

behavioral, and social deficitthat undermined Plaintiff's eployment prospects. Tr. 827, 831.

Dr. Moore did not articulate specific limitations offer an opinion as to what Plaintiff was
capable of doing despite any limitations. Tr. 815-31.

Based on his observationsRifintiff during his examirtéon, Dr. Moore opined that
Plaintiff's primary cognitive diffculties are linked to a signifimt executive dysfunction. From
cognitive standpoint, he notedaiitiff was notably disorganize showed deficits in decision
making and demonstrated an extremely sloeep&rom a behavioratandpoint, he noted
Plaintiff exhibited prominent dinhibition, did not manage well thilack of structure, and
demonstrated inappropriate behaviors. From aatetandpoint, he notdelaintiff was socially
immature and had a profound lack of insight rd@ay his deficits. DrMoore opined that even
with a strong treatment team and regularcpstherapy and taking psychoactive medicationg
Plaintiff may continue to demotrate underlying executive dysfuran that interferes with his
ability to maintain a fully independent lifestydad be competitive in the work environment a
suggested Plaintiff consider disability compeémsaand/or vocational rebditation services. Tr
827-831.

Dr. Moore opined that Plaintiff'significant executive dysfunction iptssiblyrelated to
Klinefelter syndrome,” as some researaggests that executive dysfunction and learning

disabilities are potentialllinked to this condition. Tr. 827 (gvhasis added). However, he als
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noted that Plaintiff has a history of repeateddmmjuries and Vitamin D deficiency that could
clearly exacerbate, lower the threshold for theregsion of cognitive deficits, or contribute to
his cognitive difficultiesld. Another area identified by Dr. dbre as being possy related to
Plaintiff's Klinefelter syndrome is Plaintiff's fictuating testosteroneviels, which have also
been correlated with mood difficulties. HowevBr, Moore also notes “psychiatric functionin
has also emerged as a significant factor in this individual's overallisituaten separate from
testosterone fluctuations and stamee abuse” and while Plaintiff'psychiatric condition [is] to
some extent related to testosterone and tstgritally been exacerbated by substance use” i
also “appears to reflect a primary underlying md@brder with psychotic features.” Tr. 828.

The ALJ assigned limited weight to Dr. Moore’s opinion because (1) Dr. Moore did
have access to Plaintiff's treatment recordsl(iding his psychiatric admission in January 20
or Dr. Cohn’s evaluation repornd therefore, his opinions wegwsemarily based on testing an
observing Plaintiff at the time of his evaluation; and (2) there were significant differences
Plaintiff presented to Dr. Moerwith how he presented to .D&lvord in December 2015 and tg
his treatment providers. Tr. 32 fjoig Exhibit 13F). The ALJ did nadrr in deciding to give little
weight to Dr. Moore’s opinions.

Dr. Moore acknowledged he had an incortgliagnostic history of Plaintiff:
“Unfortunately, the only recosdavailable for review are otécords that reflect academic
interventions when he was young and a sipghechological evaluain from December 2015.”

Tr. 817. In addition, Dr. Moore’svaluation of Plaintiff occurred less than two weeks after

Plaintiff sought treatment for a manic episodesvehhe had not slept well for ten days. Tr. 705.

At that time, Plaintiff indicatethe was not taking his medicatiofig. 705) and he continued tg

smoke marijuana and drink alcohol (Tr. 70B}J. Moore acknowledged and opined that
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Plaintiff’'s substance use “has confoundled overall clinical picture.” Tr. 828.

The ALJ also noted that had Dr. Moore evald®é&intiff at a different time, “it is likely
[Plaintiff's] presentation would have been maamnsistent with his usual presentation as
reflected in the rest of the racoof evidence.” Tr. 32. Plaintiff argues that such a conclusion
based merely on conjecture, but here the wh3 not merely conjecturing; rather, she was
relying on Plaintiff’'s “medical histry [, which] shows that there is usually a significant perig
time between these episodes and they arergignef short duratin after he takes his
medication and sleeps.” For thigason, the ALJ gave more weight to Dr. Alvord’s opinions
“his observations are more consistent with ©ohn’s evaluation and most of the other mediq
examinations in the record that refleat ttlaimant’s typical presentation....” Tr. 32.

The ALJ did not err in discounting Dr.ddre’s opinion because it was based on an

incomplete diagnostic picture of Plaintiff's catidns. An ALJ may reject an opinion that is

inconsistent with the medical recofitbmmasetti v. Astry®33 F.3d 1035, 1041 (9th Cir. 2008).

An ALJ may also reject an apon that is based on a poor giiestic picture of the claimaree
Chaudhry v. Astrue688 F.3d 661, 671 (9th Cir. 2012) (updiag ALJ’s rejection of examining
physician’s contradicted opinion berse, inter alia, it “was predicated in part on her erroneg
belief that Chaudhry’s wheelchair and caneeygrescribed” and because “[tlhe ALJ's
conclusion was supported by the observatafnmeany of the providers who evaluated
Chaudhry.”).

The ALJ also noted significant differendashow Plaintiff preseted to Dr. Moore and
how Plaintiff presented to other providers. Tr. 88 opinion’s consistency with the record as
whole is an important factor veh considering what weight tve the opinion. 20 C.F.R. §

416.927(c)(4). Dr. Moore descrithélaintiff as somene who exhibited pervasive executive
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dysfunction that affected his cogiue, behavioral, and social altis to a significant degree. T

828. Conversely, treatment notes consistently stigdemly mild to moderate deficits. Tr. 46%

486, 490 (GAF Score: 60); Tr. 499 (GAF Score:; M) 501 (GAF Score: 70); Tr. 505-06 (GAF
Score: 70); Tr. 508, 510, 610, 640-41, 643-44, 808-09.
Furthermore, Dr. Moore’s narrative wasansistent with the opinions and examination

findings of at least two other psychologistsanexamined Plaintiff (Michael Cohn, Ph.D., in

14

March 2013 and Scott Alvord, Psy.D., in Decemd@l5). Tr. 32. Dr. Cohn noted that despite
some tangential thought processes, Plaintifeappd “coherent and ongiaed” and exhibited ng
deficits. Tr. 548-553. Similarly, Dr. Alvord fourtiat Plaintiff fun¢ioned within normal

neurocognitive limits. Tr. 696. He opined thaaiRtiff would have only mild to moderate

difficulties attending work regularly, compieg a normal workweek, and performing work

=N

activities on a consistent basis without dgiddial accommodations. Tr. 696-97. And he opine
that Plaintiff would have no difficulty performdg even detailed and complex tasks. Tr. 696-97.
Dr. Cohn’s and Dr. Alvord’s opions were both supported by oljjee testing showing that

Plaintiff generally functioned within the aexage to low average range. Tr. 549-52, 694-96.

“The ALJ is responsible for resolving conflicts in the medical recazdrimickle v.

Commissioner533 F.3d 1155, 1164 (9th Cir. 2008) (citiBgnton v. Barnhdr 331 F.3d 1030,
1040 (9th Cir. 2003)see also Thomas v. Barnha278 F.3d 947, 956-57 (9th Cir. 2002) (“When
there is conflicting medical evéahce, the Secretary must determine credibility and resolve the

conflict.”) (quotingMatney on Behalf of Matney v. Sullivé@81 F.2d 1016, 1019 (9th Cir.

2 A GAF score of 60 reflects moderate symptomsoderate difficulty in social, occupational
or school functioning and a GAF score of 70 suggsesime mild symptoms or mild difficulty ir
social, occupational, or schoairfctioning, but indicates the inddaal is “generally functioning
pretty well.” AMERICAN PSYCHIATRIC ASSOCIATION, DIAGNOSTIC AND STATISTICAL MANUAL OF
MENTAL DISORDERSIV-T EXT REVISION, p. 34 (4th ed. 2000) (DSM-IV-TR).
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1992)). Because the ALJ gave legally valid justifions for the weighthe assigned to Dr.
Moore’s opinion and substanitievidence supports the ALJ'sasoning, the ALJ did not err in
discounting Dr. Moore’s opiniorSee Batson v. Comm’r of Soc. Sec. Ad8b0 F.3d 1190,
1193 (9th Cir. 2004) (even where “evidencétxto support more than one rational
interpretation, [the court] must & to the Commissioner’s decision.”).

2) Dr. Alvord, Examining Psychologist

Dr. Alvord examined Plaintiff in Deember 2015. He conducted a psychological
examination that included objectitesting, a clinical interviewnental status examination, an
review of records, including Plaintiff's prior psychological evaluation. Tr. 691-97. At that ti
Plaintiff presented with no psydiric distress or apparent andi@s; his thought processes wg
intact and his speech was within normal limits long term and short term and immediate
memories were all intact, and his attention and concentration were within normal limitatio
31. Dr. Alvord diagnosed Plaintiffith bipolar affective disordenarcissistic personality traits,
and a history of alcohol and cannabis ablaseDr. Alvord concluded Riintiff would have no
difficulties performing detailed and complex tasks or interacting with supervisors, co-work
the public. Tr. 697. He endorsed only mild to made limitations in Plaintiff's ability to
consistently perform work activities, méam regular attendance, complete a normal
workday/workweek without interruption, or aewith usual workplace stress. Tr. 697.

Plaintiff argues that the ALJ erred irvigig great weight to Dr. Alvord’s opinions

because Dr. Alvord, unlike Dr. Moore, failed teesplate about whether the mental limitation

he observed were caused by PléiitstKlinefelter's syndrome. Plaiiff fails to establish that the

ALJ erred by giving weight to Dr. Alvord’'spinion. In addition, Dr. Alvord, like Dr. Moore,

noted the difficulties of determining the effect of Plaintiff's Klinefelter's syndrome vis-a-vis
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bipolar disorder and mood cycling. When quastd about his long-tersymptoms, Plaintiff
described most, if not all, diaostic criteria of Bipolar Disoat and Dr. Alvord noted that the
symptoms are “somewhat confounded by hypogonadksaed to Klinefelter’s syndrome” for
which Plaintiff takes testosterorePlaintiff describes mood cycling which occurs after he ta
his testosterone shots and when the shots ‘tstavear off.” Plaintiff also described the
testosterone as primarily increasing his ggeand motivation. Dr. Alvord noted this is
“somewhat of a confound given the fact that msymptoms can be expected with a cyclice
mood disorder.” Tr. 693. Similarpr. Alvord noted “it is somewhat difficult to truly clarify th
nature of his mood cycling givdflinefelter’'s” when consideng Plaintiff's descriptions of
manic episodes where he is less energatithas difficulty getting out of beldl. He also noted
that it appeared Plaintiff had not received adegtr@atment for this condition and opined tha
more intensive psychiatric care would irape his functioning dramatically, but that
neurocognitively, Plaintiff is furtioning within normal limits. Tr. 696.

Dr. Alvord’s consideration dPlaintiff's Klinefelter's yndrome does not appear to be
markedly different from that of Dr. Moore’Br. Moore also acknowledged Plaintiff's mood
difficulties, which are related to Plaintiff'suittuating testosterone levels, but ultimately
concluded that Plaintiff suffefsom an underlying mood disorder with psychotic features
separate from testosterone fluctaas and substance abuse. Tr. 828.

The Court finds that the ALJ’s interpretatiof Dr. Alvord’s assessment and impressi

of Plaintiff’s limitations was @asonable and supported by subs&hetidence. Accordingly, the

ALJ’s decision to give great weight Br. Alvord’s opinion shall be upheld.
I

I
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C. The ALJ Did Not Err in We ighing Plaintiff's Allegations

Newly revised Social Security Rog (“SSR”) 16-3p, 2017 WL 5180304, at *13,
provides guidance on how adjudicators shoulduatala claimant’s atements. SSR 16-3p is
applicable to the ALJ’s decision issued Sepien8, 2016, as adjudicators will apply SSR 1
3p in making decisions on or after Ma28, 2016. 82 Fed. Reg. 49, 468. SSR 16-3p elimina
the use of the term “credibility” and insteadfises on an evidence-based analysis of the
administrative record to determine whether thteirga intensity, frequency, or severity of an

individual’s symptoms impadtis or her ability to work. SSR6-3p does not, however, alter th

standards by which courts will evaluate anJA_reasons for discountj a claimant’s testimony.

To reject subjective complaints, an ALJ musiide “specific, cogenteasons” and, absent
affirmative evidence of malingering, musjaet a claimant’s testimony for “clear and
convincing” reasondvlorgan v. Commissioner of SS¥69 F.3d 595, 599 (9th Cir. 1999ge
Carmickle v. Commissione8SA, 533 F.3d 1155, 1160 n.1 (9th Cir. 2008) (rejecting propos
that there must be a specifinding of malingering; rather, is sufficient that there be
affirmative evidence suggesting malingering.

Plaintiff testified he has significambgnitive impairments, poaroncentration and
memory. He stated hgets scatterebdecause he ha many talentandinterests, he isasily
distracted andorgetful, it takeshim a long time to do normal tasks, and he has difficulty
following instructions because he hears thingsng or confuseghingsthathe has readnd
then he does things the wrong way. He alsafpebple get frustrated with him, he does not
have good organizationakills, and hegetsoverwhelmed bystress. When he manic he has

fast speecthe cannot really finislor getto a conclusioror answer a question, he gets long

ORDER AFFIRMING AND DISMISSING WITH
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winded, he has a hard timencentrating antle hasahard timestaying seated. When he is
depressedhe will stayin bedand sleep, sometimes fomaeekat a time. Tr. 25.

The ALJ found Plaintiff’'s medically detainable impairments could reasonably be
expected to cause the alleged symptoms, butfthatt his statements concerning the intensi
persistence and limiting effects of these symptamge not entirely consistent with Plaintiff's
daily activities, his failure to follow treatmerecommendations, and the objective medical

findings. Tr. 25-28.

An ALJ may discount a claimant’s testimonytifs inconsistent with the claimant’s daily

activities, or if the claimant’s participation @veryday activities indicas capacities that are
transferrable to a work settin@rn v. Astrue 495 F.3d 625, 639 (9th Cir. 200®)plina v.
Astrueg 674 F.3d 1104, 1112-13 (9th Cir. 2012). A elant, however, need not be utterly
incapacitated to receive disability benefitsgd@poradic completion of minimal activities is
insufficient to support a mative credibility findingVertigan v. Haltey 260 F.3d 1044, 1050
(9th Cir. 2001)see also Reddick v. Chatd57 F.3d 715, 722 (9th Cir. 1998) (requiring the
level of activity to be inconsistent with the clant’s alleged limitations tbe relevant to his or
her credibility).

Here, the ALJ noted that Plaintiff describaaily activities are inconsistent with his
complaints of disabling symptoms and limitationsthesactivities he describes show that he
active and independent despite his mental impexit. Tr. 23-24, 28. The ALJ further noted th
Plaintiff's described daily actitres support the psychological test, which shows that he is

generally cognitively intact and is able to cdetp simple and some complex tasks. Tr. 28. F

example, Plaintiff testified that he lives by hinfdela rental house, hends to his personal care

needs independently, he prepares his ownsraal can prepare reatipod meals when he
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cooks; he is able to do household chores siscffeneral cleaning, sweeping and laundry; he
regularly does yard work including mowingetlawn, weeding, composting, trimming hedges
and planting and tending a vegetable garéenperforms projects around the house includin
sanding and painting a bedroom. Plaintiff has a dev&ense and is able to drive and he is
involved in several actities and hobbies such as hikingkibg, kayaking, meditating, and doi
yoga.ld. As to social functioning, the ALJ notedal®itiff has moderate difficulties but he has
friends and is close to his parents anal$® able to go ounhdependently, use public
transportation, and attend appointments inddpatly. He has a girlfriend and has had
girlfriends in the past. He goesit to a yoga center, the park,aeock climbing gym, and bars
by himself. Tr. 28.

With regard to concentraiti, persistence or pace, the Alated Plaintiff has moderate
difficulties but noted Plaintiff’'s hobbies requicapabilities in these areas of functioning;
specifically, he paints, routinely gauces art and has had art openimgsalso learns to play ar
make different flutes, practices perfecting neagicks, and does yoga. Plaintiff reported bein
able to play video games for several hourstaha. Tr. 23-24. Plaintiff also reads, uses a
computer and watches television and nagyand cares for his two cats. Tr. 28.

In short, the ALJ reasonablgund Plaintiff’'s activities as wdle were inconsistent with

the level of debilitating symptoms that Plaintiff alleged. The ALJ also noted significant

inconsistencies between Plaintiff's alleged syonms of his mental impairments preventing him

from working “and the minimal objective medidaidings.” Tr. 25. Inconsistency between a
claimant’s symptom allegatiomsd the medical evidence is a clear and convincing reason
reject a claimant's credibilitjvolina v. Astrue674 F.3d 1104, 1113 (9th Cir. 2012). Althoug

Plaintiff alleged cognitive issuesd learning disorders, the Ahdted that these are not evidg
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in the record and instead, theoed showed that Plaintiff hden observed to have normal
intelligence and no memory deficits. Tr. 2@ Exhibits 4F, 11F, 19F) (neurocognitive
testing showing functions in the averagéote average range). While acknowledging that
Plaintiff “had accommodations in school,” the A&l3o noted that Plaintiff was able to obtain
regular high school diploma andBachelors of Arts degree insual art with a minor in
traditional Eastern art. Tr. 25. It was not unoeeble for the ALJ to note that Plaintiff's
academic achievement suggestsvallef functioning inconsistentith claims of debilitating
cognitive impairments.

The ALJ also discounted Plaintiff's sympte allegations because Plaintiff did not
follow treatment recommendations. A treatment’s effectiveness is relevant to determining
severity of a claimant’s symptoms, and an Ahdy rely on evidence of effective treatment in
making a negative credibility findg. 20 C.F.R. § 404.1529(c)(3)(iv)-(fjpmmasetti v. Astrye
533 F3d 1035, 1040 (9th Cir. 2008). The ALJ noted dftabugh there are some reports in th
record of “episodes of tangertthoughts, paranoia and graaoslity, these episodes are fairly
few, are of short duration, andetie is a significant amount tine between episodes.” Further
the ALJ noted:

...most of these episodes of increased spmp appear to haveeen at the same

time as an increase of substance e bf sleep, and not taking prescribed

medications. With the use of medicati@ml sleep, the claimant appears quickly

to stabilize. Notably, the claimantg@arly does not take his psychiatric

medications as prescribed despite #ting he responds well and feels better on

them. He also has admitted being inconsistent with taking his testosterone, which

the claimant reported if he uses on timensiderably helps his energy, fatigue,
manic episodes, executive function, centration and ability to organize.
Tr. 25.

Plaintiff admitted that taking testosterosigplements for his Klinefelter syndrome

improved his fatigue, manic episodes, and atlegenptoms of decreased focus, executive
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functioning, concentration, aratganization. Tr. 309, 681. Plaifits providers confirmed his
testosterone treatment was effee. Tr. 555. Yet Plaintiff admittbhe was often late in taking
his supplements. Tr. 681. Providatso noted that Plaiiff's mental health improved when he
took his medication and refrained from using drugs and alcohol as recommended. For ins
in November 2012, Plaintiff's psychiatrist notdht Plaintiff’'s mental health symptoms
reportedly improved whenkang his medications. Tr. 40In early January 2013, although
Plaintiff was using his medication only intermittist his psychiatrist remarked that Plaintiff's
mood stabilized quickly evenithi a small, inconsistent dosé mood stabilizer. Tr. 510. In
March 2013, Plaintiff denied exent alcohol and drug usedgendorsed no difficulty in
completing activities of daily living. Tr. 547. sliexamining psychologiseported no functiona

concerns. Tr. 553. In November 2014, Plaingfborted that his medication (Abilify) was

tance,

helpful. Tr. 643. His mental health provider notechisimental status exam that Plaintiff denied

difficulty functioning and that he was g “pretty good.” Tr. 643-44. The provider even
encouraged Plaintitio pursue work. Tr. 643.

Records showed that Plaintiff did notnt&o take medication and often took his
psychotropic medications sporadically, only when he felt he needed them (Tr. 488, 503, 5
594, 634, 637, 643, 705, 819-20). And despite recommemdattd refrain from using drugs an
alcohol, which negatively impacted his moskkep, and manic episodes (Tr. 483, 510, 596 ¢
Plaintiff continued to use these substances§9%) (Plaintiff occasionally used ecstasy and
continued to drink intermittently and use ma#ana); Tr. 632 (ongoing alcohol and marijuana
use);accordTr. 682, 818, 848.

Plaintiff suggests that his bavioral deficits, including hisefusal to take medications

regularly and continued use of drugs and altalgainst the recommendations of his medical
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providers “were directly attributébdto Plaintiff's Klinefelter's syndrome.” He cites to articles
describing deficits that peopléth Klinefelter syndome may experience, including difficulty
with judgment and decision (Dkt. 10 at 2-3), bfiers no credible evidence establishing that
condition prevented him from following treatmeatommendations. A claimant must offer

medical evidence that the failure to seek diofe treatment was attributable to claimant’s

mental impairment rather than his personal preferéviobna v. Astrue674 F.3d 1104, 1113-1

(9th Cir. 2012). Instead, Plaintiff relies slglen Dr. Moore’s opinion (Dkt. 10 at 11, citing Tr.
828-29), which as discussed above, was appropriately discounted by the ALJ. Moreover,
Dr. Moore opined that Plaintiff’'s executive dysfunction diagnosis may lpgdse related to his
Klinefelter's syndrome, he offedeno opinion on whether Plaintiff'refusal to take medication
regularly or continued use dfugs and alcohol can be ditigcattributed to Plaintiff's
Klinefelter's syndrome.

The record here showed that Pldfrftinctioned well when following treatment
recommendations and the ALJ reasonably foundRlantiff's choice tatake his medications
sporadically and to continue using drugsl alcohol undermined the credibility of his
allegations. Even if the ALXed in relying on this reasonrfdiscounting Plaintiff's testimony,

the error would be harmless, as the ALJeckibn other non-erroneortsasons to discount

Plaintiff's credibility. See Carmickle v. Comm’r, Soc. Sec. Adn&i83 F.3d 1155, 1162 (9th Cijr.

2008) (including an erroneous reason among a#agons to discount a claimant’s credibility
does not negate the validity oftleverall credibility determination and is at most harmless e
where an ALJ provides other reasons thatsapported by substartevidence).

Finally, the ALJ found inconsistencies betwéklea claimant’s alleged mental health

symptoms and objective medical findings. Aitigh an ALJ may not reject a claimant’s
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allegations solely because they are not comatied by objective medicalvidence, the medical
evidence is still a relevant factor in detémmg the severity of the alleged symptoRsllins v.
Massanarj 261 F.3d 853, 857 (9th Cir. 2001). Here, intcast to Plaintiff's claim that he
suffered significant cognitive impairments indlugl poor memory, poor concentration, and ppor
organizational skills (Tr. 988, 109, 113, 121), Plaintiff generahgrformed in the average to
low average range on psychological tests méag@xecutive functioning and memory (Tr. 550-
51, 694-696, 824-26). Testing suggested thattdd have no difficulty performing even
detailed and complex tasks (Tr. 696-97). Thel Appropriately weighed the objective medical
findings suggesting Plaintiff retained subsialnnental function alonwith her other valid
reasons when deciding to diemt Plaintiff's allegationsf debilitating symptoms.

The Court finds that these were all lligaufficient reasons on which the ALJ could
properly rely to support an adee credibility determinatiobecause an ALJ may base an
adverse credibility determination on evidencéngfrovement or fair response from treatment.
The Court therefore dafeto the ALJ’s credibility determinatiorSee Lasich v. Astrug&s2
Fed.Appx. 823, 825 (9th Cir. 2007) (court willfdleto Administration’s credibility
determination when the proper process is @swtproper reasons forehlecision are provided);
accord Flaten v. Secretary of Health & Human SeryiddsF.3d 1453, 1464 (9th Cir. 1995).

CONCLUSION

For the foregoing reasons, the CoARFIRMS the Commissioner’s final decision and

DISMISSES this case with prejudice.

DATED this 10th day of July, 2018.

/57

BRIAN A. TSUCHIDA
Chief United States Magistrate Judge
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