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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA
RACHEL JAMES
Plaintiff, CaseNo. C18-5015 JCC
V. ORDER AFFIRMING THE
COMMISSIONER’S FINAL
NANCY A. BERRYHILL, Deputy DECISION AND DISMISSING THE
Commissioner oSocial Securityor Operationg CASE WITH PREJUDICE
Defendant.

Plaintiff seeks review of the denial bérapplication for Disabilitynsurance Benefits
Plaintiff contends the ALJ erred bgjecting her testimony and her treating physician’s opini
Dkt. 9. As discussed below, the CoARFIRMS the Commissioner’s finalecision and
DISMISSES the casevith prejudice.

BACKGROUND

Plaintiff is currently42 years old, has a high school educatam, has worked as a
customer service representative, sales clerk, groomer, and wafdrafistrative Record (AR
31. OnJanuary 28, 201%plaintiff applied for benefits AR 62. Shallegesdisability as ofJuly
1, 2014. AR 20. Plaintiff's applicatiors weredenied initidly and on reconsideration. AR 61,

90. After the ALJconducted a hearing on July 25, 2016, the ALJ issued a decision finding
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plaintiff not disabled.AR 37, 20-32.
THE ALJ’'S DECISION
Utilizing the five-stepdisability evaluation processhe ALJfound:
Step one: Plaintiff has notworked at the level ddubstantial gainful activity sindbe

alleged onset date of July 1, 2014, although she worked part time through Novem
2014.

Step two: Plaintiff hasthe following severe impairmentgervasive depressive disorde

generalized anxiety disordesbesity, trapezius strain, synoviaktydegenerative disc
diseaseand asthma.

Step three: These impairmentsochot meet or equal the requirements of atist
impairment?

Residual Functional Capacity(RFC): Plaintiff canperformsedentaryork, lifting 10
pounds occasionally and less than 10 pounds frequently. She can stand and/or w
two hours and sit for six hours in an eight-hour workday. Sheo@asionally climb
ramps and stairs, and never climb ladders, ropes, or scaffolds. She can odgasions
stoop, crouch, and kneel, and never crawl. She must avoid concentrated exposurg
extreme cold, vibration, pulmonary irritants, and hazards. She can perform unsidll
semiskilled work, consistent with a specific vocational preparation (SVP) level up {
She can tolerate occasional contact with coworkers and the public.

Step four: Plaintiff camot perform pastelevantwork.

Step five: As thereare jobs that exist in significant numbers in the national econom
plaintiff can performplaintiff is not disabled.

AR 22-32. The Appeals Council denied plaintiff's request for review, makmé@LJ’'s
decision the Commissioner’s final dsicin. AR 1.3
DISCUSSION
This Court may set aside the Commissioner’s denial of social security bengfitsthe

ALJ’s decision is based on legal error or not supported by substantial evidence in thegec

120 C.F.R. § 404.1520.

220 C.F.R. Part 404, Subpart P. Appendix 1.

3 The rest of the procedural history is not relevant to the outcome of the case andisittaas
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whole. Trevizo v. Berryhill 871 F.3d 664, 674 (9th Cir. 2017ach of an ALJ’s findings mus
be supported by substantial evidenBeddick v. Chaterl57 F.3d 715, 721 (9th Cir. 1998).
“Substantial evidence” is more than a scintilla, less than a preponderance, widredesvant
evidence as a reasonable mind might accept as adequate to support a coriRiclsardson v.
Perales 402 U.S. 389, 401 (1971Yagallanes v. Bower881 F.2d 747, 750 (9th Cir. 1989).
The ALJ is responsible for determining credibility, resolving conflicts in na¢destimony, and
resolving any other ambiguities that might exi&hdrews v. ShalaJé3 F.3d 1035, 1039 (9th
Cir. 1995). While the Court is required to examine the record as a whole, it may reitbagh
the evidence nor substitute its judgment for that of the Commissidhemas v. Barnhar278
F.3d 947, 954 (9th Cir. 2002). When the evidence is susceptible to more than one interp
the Commissioner’s interpretationust be upheld rational Burch v. Barnhart400 F.3d 676,
680-81 (9th Cir. 2005).

A. Plaintiff's Symptom Testimony

Plaintiff testified that she hdsack pain, hip pain, right leg numbness, and sharp pair
her lower abdomen. AR 44, 48. She can only do something for about 15-20 minutes ang
needs to lie down. AR5-46. She can sit for 15-20 minutes before her leg starts to go nun
and after another 30 minutes the pain is too great to continue sitting. AR 47. About fivé t
days per month, she has severe pain and depression and barely leaves her bedroom. Al
other days, she can do some household chores but “tend[s] to leave things undone.” AR

Where, as here, an ALJ determines a claimant has presented objective medical ev
establishing underlying impairments that could cause the symptoms alleged,rans tioe
affirmative evidence of malingering, the ALJ can only discount the cldisi@stimony as to
symptom severity by providing “specific, clear, and convincing” reas@nsvio, 871 F.3d at
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678. The ALJ discounted plaintiff's testimony because she sought little treatmengiand h
treatment consisted of “mostly routine and conservative care for [her] ansditiAR 28. The
ALJ alsodiscounted plaintiff's testimony based bar activity level and a lack of objective
evidence supportinger allegations AR 28.

1. Limited Treatment

An “unexplained or inadequately explained failure” to seek treatment or follow
prescribed treatment can be a valid reason to discount a claimant’s testinmosuy,ALJ mst
consider a claimant’s proffered reasoiisevizq 871 F.3d at 679-80The ALJ cited a lack of
treatment records between summer 2015 and summer 2016. AR@®arties agree that
plaintiff hadanapproximately7-month gap irtreatment between Octab2015 and May 2016.
AR 533; Dkt. 9 at 12, Dkt. 12 at @laintiff lists several treatment records between February
2014 and May 2016 and asserts that the ALJ’s conclusion was “not reasonable.” Dkt. 13
Plaintiff's interpretationis that her treabent records, generally showing one to three months
between visits, are consistent with her alleged symptdfasvever, the ALJ’s interpretatidhat
the infrequency of treatment belied her allegations is reasonable. The @stittphold the
ALJ’s ratioral interpretation.See Burch400 F.3d at 680-81.

The ALJ alsaiscountedlaintiff’'s testimony because she did not seek more than
conservative careAR 28. Plaintiff argues that her doctor recommended that she receive
“injections for back pain, and injections are not conservative treatment. Dkt. 9 at 13 (citir
Revelsy. Berryhill, 874 F.3d 648, 667 (9th Cir. 20).7Plaintiff’'s neurosurgeon discussed
steroid injections as early as March 2014. AR 4BRintiff's alleged onsedate is July 2014.
AR 20. Sheeceived anesthetic injectiomsMay 2015. AR 488Plaintiff testified at the July
2016 hearing that she had not received any injections yet. AR i5unclear whether she wa
ORDER AFFIRMING THE
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distinguishing between anesthetic atet@id injections. Regardless, at most plaintiff receive
oneanesthetignjection in the two years between ladleged onset date and the hearing.
Plaintiff argues that her insurance company determined whether she could nejgaitrons.
Dkt. 13 at 6. But plaintiff points to no evidence that her insurance company delayeal by ty
years. Although other interpretations are possible, the record as it stands providestsalbstal
evidence to support the ALJ’s conclusion that plaintiff did not seek manectiveservative care
The Court concludes thdte failure to seek more théimited and conservative treatme
provideda clear and convincing reastindiscount plaintiff's testimony.

2. Lack of Objective Evidence

“Although lack of medical evidence cannot form the sole basis for discounting pain
testimony, it is a factor that the ALJ can consider in his credibility analyBistth 400 F.3chat
681. The ALJ cited treatment recordststg that Xrays from April 245 showed only “minor
degenerative disease” and “otherwise unremarkable” rasutgoport his conclusiahat
“imaging studies [were] not particularly alarming’.. AR 28 (citing AR 487).Plaintiff does not
address the Xayfindings, butargues that the ALS conclusion improperly substituted his ow
medical judgment for her doctor’s judgment, because her doctor stated that ayFebidavRI
showed “concerns” in the lower lumbar region. Dkt. 9 at 12 (quoting AR FA&ntiff
mischaracterizes the ALJ’s statemddcause the ALJ cited a doctor’s interpretation of the )
rays, not his own interpretation. Moreover, mere “concerns” support, rather than underm
ALJ’s conclusion.

Plaintiff also contests the ALJ’s conclusion that the objective medical evidence dog
support her symptom testimony biying treatment records documentiagmptoms such dsack
tenderness and/or decreased range of motion. Dkt. 9 at 12 (citing AR 423, 428, 461-65,
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487, 493-94 Other treatment not@s the same time perigothowever, document normal
findings and include notations such“ae tenderness{AR 427) orability to “ambulate without
significant pain concerns’AR 432, 446).See als®R 484 (minimal discomfort). Looking at
the recordas a whole, the Court concludes that substantial evidence supports the ALJ’s
assessmerthat the alleged severity of plaintiff's symptoms “is not entirely suppontetied
objective record....” AR 28.

3. Plaintiff’'s Activities

Daily activities can be a cleand convincing reason to discount a claimant’s testimony if

they meet the threshold for transferable work skills or contradict her tegtif@n v. Astrue

495 F.3d 625, 639 (9th Cir. 2007). The ALJ cited plaintiff's “work activity” that continued for

approximately four or five months after her alleged onset date. AR 29. The ALdtedso ¢
plaintiff's care for her husband, who is disabled, and “increased responsibility et imlate

2015. AR 29.

Defendant argues that plaintiff failed to chafjerthe ALJ’s reason in her opening brief

and has thus waived the argument. Dkt. 12 @I@intiff argues in her reply brief thdiecause
she challenged the ALJerallassessment of her testimony in her opening brief, in her re
brief she is entitled toaise aspecificnewgroundfor her challenge Dkt. 13 at 7. The Court

need not resolve this issue because, even if the Couragpethad that plaintiff did not waavthe

argumentand agreethat the ALJ errecthe error would be harmless. The ALJ provided at I¢ast

one clear and convincing reason to discount plaintiff's testimoayely the failure to seek

more thardimited and conservative treatment, and furthg@psuted his assessment by citing a

lack of objective medical evidencé&ven if the ALJ provided additional reasons that were

erroneous, the ALJ did not err by discounting plaintiff's testimdbge Carmickle vComm?'r,
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Soc. Sec. Admins33 F.3d 1155, 1162 (9th Cir. 20@8)Jroneous reasons were harmless errg
where remaining valid reasons we “relatively minor).

B. Ryan Christopher Johnson, D.O.

A treating physician’s opini@areentitled to greater weight thane opinions of an

examining or nonexamining physicia@arrison v. Colvin 759 F.3d 995, 1012 (9th Cir. 2014).

An ALJ may only reject the uncontradicted opinion of a treating doctor by giviegr‘and
convincing” reasonsRevels 874 F.3d at 654. Even if a treating doctor’s opiniacoistradicted

by another doctor’s opinion, an ALJ may only reject it by providing “specific antinege”

=

reasons.ld. The ALJ can meet this standard by providing “a detailed and thorough summiary of

the facts and conflicting clinical evidence, statimgihterpretation thereof, and making
findings.” I1d. (citation omitted).

Dr. Johnson’s opinionarein the form of answers to a questionnaire created by plain
attorney. AR 500-501. He agreed with a diagnosis of chronic lumbar pain with radicujop

and that plaintiff's condition and MRI findings were consistent with herreelbts of severe

pain and lying down most of the day two days per week. AR 500. Dr. Johnson opined thiat

plaintiff could stand/walk less than two hours per workday, writing that she “caoh feta~5
minutes before needing to sit due to pain concern.” AR 501. He apiaeshe could sit less
than two hours, writing that she “can sit for about 20-30 minutes and then has to lay dowr
pain.” Id. Dr. Johnson opined that plaintiff needed to recline 6-8 hours per workday and \
need 30-60 minute breaks in addition to normal breks He agreed that if she had attempt
sedentary full time work since December 2014, her medical impairments woulcekaltang in
missing three or more days of work per monitth.

The ALJ gave Dr. Johnson’s opinions “limited waigbecause¢heywereunsupported
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by the “limited medical recordsind his own findingsandinconsistent witlplaintiff's activities.

AR 30.

1. Medical Evidence

An ALJ may reject an opinion that is “brief, conclusory, and inadequately supporte
clinica findings.” Thomas278 F.3d at 957. And a “physician’s opinions can be discredite

based on contradictions between the opinion and the physician’s own ridteky. Berryhill,
869 F.3d 1040, 1050 (9th Cir. 2017). The ALJ permissibly concluded that Dr. Johnson’s
opinions were brief and conclusory, and that his treatment records did not adequately suj
such extreme limitationsPlaintiff cites the same recordscussed abov&howingsymptoms
such agenderness and decreased range of mots@eDkt. 9 at 5-8.Again, plaintiff's
interpretation of the records may be rational. Howeter ALJ’sinterpretation, that Dr.
Johnson’s extreme sitting and standing limitations were unsupported by such milgdjrsdi
rational as well The Court mustfirm the ALJ’s rational interpretationBurch, 400 F.3d at
680-81.

2. Plaintiff's Activities

An ALJ may reject opined limitations thednflict with a claimant’s daily activities

Ghanim v. Colvin763 F.3d 1154, 1162 (9th Cir. 201Rpllins v. Massanayi261 F.3d 853, 856

(9th Cir. 2001).The ALJ cited plaintiff's work serving as a caregiver for her mothemgdar
her disabled husband, and “responsibility at home....” ART2f first twodo not suffice
becauselaintiff testified her worlkended due to her high levels of absenteeism (AR 43), an
ALJ identified no evidence showiramy specifidasks plaintiff performed in caring for her
husband (who had a “mental” disabilisgeAR 42). See Trevizo871 F.3d at 676 (ALJ erred

discounting doctor’s opinion based on plaintiff's activities where “the record provaldstails
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as to what [claimant’s] regular childcare activities involvedP)aintiff's household activities,
however, provide substantial evidence undermining Dr. Johnson’s ogirttaintiff reported in
March 2015 that she does the grocery shopping, cooks, runs errands, and sometimes wd
yard, cleans, and washes dishes and laundry. AR 436. In October2id1i§ peportedeven
further“increased responsibilitissues at home.” AR 531. The ALJ reasonably concluded
it would be difficult to accomplish these activitiestanding were limited to five minutes and
sitting were limited to 30 minuted a time as Dr. Johnson opinedPlaintiff cites her testimny
that she wasnly able to assist with household chores a “little bit” but tended to leave thing
undone. AR 51. However, the ALJ permissibly discounted her testimony, as discussed &

The @urt concludes the ALJ did not err by discounting Dr. Johnson’s opinions.

CONCLUSION

For the foregoing reasons, the Commissioniana decision isSAFFIRMED and this

case iIDISMISSED with prejudice.

DATED this5th day ofOctober 2018.

e CCof

J6hn C. Coughenour/
UNITED STATES DISTRICT JUDGE
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