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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

MICHAEL BROADNAX,

e CASE NO.3:18cv-05037DbWC
Plaintiff,

ORDER AFFIRMINGDEFENDANT'S
V. DECISION TO DENY BENEFITS

NANCY A. BERRYHILL, Deputy
Commissioner of Social Security
Operations,

Defendant.

Plaintiff Michael Broadnaxiled this action, pursuant to 42 U.S.C. 8§ 405(g), for judicial
review of Defendant’s deal of Plaintiff's applicatiorfor suppémental security income (“SSI”).
Pursuant to 28 U.S.C. § 636(c), Federal Rule of Civil Procedure 73 and Local Rule3VJR
the parties have consented to have this matter heard by the undersigned MaljidgaSee
Dkt. 5.

After considering the record, the Court concludes the ALJ properly analyzatffPai
subjective symptom testimony. As the ALJ’s decision finding Plaintiff not déglalsupported
by substantial evidence, the undersigned affirms the Commissioner’s decisoariuo

sentence four of 42 U.S.C. § 405(qg).
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FACTUAL AND PROCEDURAL HISTORY

On November 10, 201@#aintiff filed an applicatiorfor SSlalleging disability as ofune
15, 2016 SeeDkt. 7, Administrative Record (“AR”L60-68.The application wadenied upon
initial administrative review and on reconsiderati8eeAR 67-78, 79, 92-95A hearing was
held before AJ M.J. Adams on September 27, 20$éeAR 30-66.In a decision dated Octob:s
6, 2017, the ALJ determined Plaintiff to be not disabfsbAR 12-29 Plaintiff's request for
review of the ALJ’s decision was denied by the Appeals Council, mékengLJI sdecision the
final decision of the Commissioné&eeAR 1-6; 20 C.F.R. § 404.981, § 416.1481.

In Paintiff's Opening Brief,Plaintiff mantains the ALJ erredy improperly evaluating
Plaintiff's subjective symptom testimonikt. 14at 1.

STANDARD OF REVIEW

Pursuant to 42 U.S.C. § 405(g), this Court may set aside the Commissioner’s deni
social security benefits if the ALsJfindings are based on legal error or not supported by
substantial evidence in the record as a widdgliss v. Barnhart427 F.3d 1211, 1214 n.1 (9th
Cir. 2005) (citingTidwell v. Apfel 161 F.3d 599, 601 (9th Cir. 1999)).

DISCUSSION

Whether the ALJ erred in evaluating Plaintiff 's subjective symptom
testimony.

Plaintiff testifiedhe suffers from epileptic seizuremnd the ALJ discredited his
allegations of disabling symptoms. AR 21-P2aintiff contends the ALJ erred by failing
properly analyzélaintiff's compliance with his medication regime and failing to properly
consider the impact of the side effects of Plaintiff’s medications on his abifsgrform work

functions. Dkt. 14t 1.
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To reject a claimant’s subjective complaints, the ALJ mustide “specific, cogent

reasons for the disbelieflester v. Chater81 F.3d 821, 834 (9th Cir. 1996) (citation omitted).

The ALJ “must identify what testimony is not credible and what evidence urnEsriie
claimant’s complaints.Id.; Dodrill v. Shdala, 12 F.3d 915, 918 (9th Cir. 1993). Unless
affirmative evidence shows the claimant is malingering, the ALJ’s reasprejdcting the
claimant’s testimony must be “clear and convincingester 81 F.2d at 834. Questions of
credibility are solely withn the control of the ALJSample v. Schweike894 F.2d 639, 642 (9tf
Cir. 1982). The Court should not “secogdess” this credibility determinatioAllen v. Heckler
749 F.2d 577, 580 (9th Cir. 1984). In addition, the Court may not reverse a credibility
determination wherthe determination is based on contradictory or ambiguous eviddnae.
579.

At the hearing, Plaintiff testified hexperiences seizures ands problems working due
to difficulties with bending down, burning sensations in his legs, using his hands, holding
walking, breathing, and sittind\R 41-42, 44-46 Plaintiff testified he cannot carry more than
pounds, walk for more than 15 to 20 minutes, stand for more than 15 minutes, or sit for m
than 30 minutesAR 45-46. Plaintiff testified he would be unable to work once or twice per
week.AR 4546, 52,Plaintiff testified hehas approximately 18 seizures per month, and he
would be unable to work for three days following a seizure. AR Rlaintiff testified higantr
seizure medication, Phenobarbital, makes him aggressive and drowsy. AR 51.

The ALJ foundPlaintiff's allegationsvere not fully supported becaubey are
inconsistentvith the medical evidence and otlexidence in the record. AR 23pecifically, the
ALJ found: (1)the “minimal and mild physical examination findings found throughout thedeq

are inconsistent with the claimant’s allegations of extremely limitingiglysonditions[;]” (2)

things
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Plaintiff's “minimal engagement with treatment is inconsistent with the allegatibextremely
limiting conditions and symptoms[;]” and (3) despite Plaintiff's “allegatiomgXperiences side
effects from his medications, inclundj drowsiness, there is evidence in the record the claimatr
reported no fatigue during recent medical encounters.” AR22Plaintiff only contendshe

ALJ’s second and third reasons were improper, arghm@\LJ failed to consider whether
Plaintiff hadvalid reasons for his occasional lack of compliance with his prescnitedical
regimen and the ALJ failed to properly consider the impact of the side effectainfif’s
medications on his ability to perform work functions. Dkt. 14-af 2

A. Course offreatment

The ALJfoundPlaintiff's seizures are controlled with medicatiandPlaintiff's seizures
occurred in the contéxf not taking his medication, which he was not always compliant ARh
22 (citing AR 276, 351, 469, 85860). The ALJ concluded Plaintiff's “minimal engagement w
treatment is inconsistent with the allegations of extremely limiting conditionsyamgtoms.” AR
22.

“Impairments that can be controlled effectively with medication are not disdblinige
purposeof determining eligibility for [disability] benefits.Warre v. Comm’r of the SSA39
F.3d 1001, 1006 (9th Cir. 200&ee alsdDdle v. Heckler707 F.2d 439, 440 (9th Cir. 1983)
(noting an ALJ may consider whether treatment produced a fair response or contnol of pa
whichwas satisfactoryMoreover, a “ ‘unexplained, or inadequately explained, failure ... tg
follow a prescribed course of treatment’ “ is a proper reason to ee@atmant's testimony.
Molina v. Astruep74 F.3d 1104, 1113 (9th Cir. 2012) (quotifgnmasettv. Astrue533 F.3d

1035, 1039 (9th Cir. 2008)

ith
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A review of the record showRlaintiff's seizures are failwell-controlled by medicatiqr
and Raintiff's seizures occurred when &s not taking his medicatioBeeAR 276 (In July
2016, Plaintiff reported he had not had a seizure foramaa-half years.) 351 (seizure due to
not taking Phenobarbital medication), 469 (seizure after not taking Phendba8bB4seizure
after not taking Topirmate for a month). Accordingly, this is a clear and congineason to
discount Plaintiff's testimonySeeWarre, 439 F.3d at 1006)dle, 707 F.2d at 440.

The ALJ also reasond@laintiff was not consistently complaint witis anti-seizure
medicationregimen AR 22 (citing AR 276, 351, 469, 858Rlaintiff argueshe had dificulty

filling his prescriptiondor several reasons: he was in jail, his medications were stolen, and

medicatios weremisplacedDkt 14 at 6 (citing AR 37, 49, 290, 293, 323-24, 420, 469, 664).

The evidence reflects Plaintiff did not takes medication on several occasions, buggiilittle
insight as to whyFor examplein May 2016, Plaintiff reported he was out of his asizure
medication and was previoushcarcerated, but does not associate his lack of medication v
his incarcerationAR 420. In June 2016, Plaintiff regsted a medication refill, but the treatme
notes reflect Plaintiff's prescription for Phenobarbitals written and never picked up. AR 32
34. Atreatment note from July 2016 reflects Plaintiff reported he was unable to fill his
prescription for Phenobarbital, but does not state why. AR 290Jr298nuary 2017, Plaintiff
reported he misplaced his Phenobarbital. AR 468elruary2017, Plaintiff was concerned hi
Phenobarbital refill was only filled for 30 pills instead of 90 pills, and thought, but waaneot
his pills were stolen when he had a seizure. AR 664. On August 7, 2017, Plaintiff reported
out of Topiramate, another arsgizure medicatiorg month prior, and was provided a
prescription for a two week supply on “charity care.” AR 858-60. Although the ALJ rutesl |

is no indication Plaintiff returned to his providers to obtain refills afterAbgust 2017
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treatment note, there is simply a lack of evidence in the record showing Ptdbtdihed refills,
but this does not necesgastablish Plaintiff failed to do s8eeAR 22 (citing AR 858), 860.
Neverthelesshere is no further evidence in the recdescribing Plaintiff's financial situation
or access to health insurance which would demongRtatetiff was umble to afforchis
medicationr lacked access to cafgee id.

Plaintiff alsoargues he was homeless during the entire period at issue, but other th
generally arguing “[h]Jomelessness makes everything more diffinaltyding obtaining and
keeping safe medicationp[Dkt. 14 at 6, hdails to cite to any evidencghowinghow his
homelessnesactuallycontributed to his inability to obtain and keep medications. Dkt. 14 at
Plaintiff further contends one of his treatment providers wrote a letter sRiimgiff has been
compliant with all recommendations for care. Dkt. 14 at 8. Howeveilgthes only refers to a
period between June 2017 and September 2017, and does not address entire period at is
this case.AR 901.

Lastly, Plaintiff arguesis Phenobarbital and Gabapentin medications made him drg
aggressive, itchy and dizzy, which caused him to becoomplaint with his medication regime
Dkt. 14 at 4 (citing AR 36-37, 49, 50-51, 217, 219, 221, 223, 276, 278, 336, 426, 534, 56
736. 784, 791). As discussed below, Plaintiff also arguesg side effects impacted his ability
perform workrelated functions. Dkt. 14 at 8-1As an initial matter, to the extent Plaintiff
argues his medications made him itchy and dizzgith@ot testify these sadeffects affected hi
ability to perform any workelated functionsAR 41-52. Thus, whether Plaintiff experienced
itchiness or dizziness is not relevant to his testimony he is unable to workéetaus

drowsiness/fatigue and aggressive beha@ee id.
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As for Plaintiff's argument he is unable to take his medications because tkeyhima

drowsy, he recorddoes not support this contention. Rather, as found by the ALJ, the recor

reflects Plaintiff's fatigue was associated with a change in medicatiomaran ongoing issusg.

For instance, in June 2016, a provider noted Phenobarbital worked well in the past, and R
tolerated the side effects. AR 351 .Ntay and July2017, Plaintiff reported excessive fatigue
associated with thgansition from Phenobarbital to Topiramate. AR ®8+737.In other
medical appointments, Plaintiff did not report any fatigue. AR 276 (complained afekzavith
Phenobarbital, but no drowsiness), 426 (same). On one occasion in October 2016, Plaint
reported he wanteid change medication because Phenobarbital makes him drowsy, but
Plaintiff's provider noted Plaintiff did not have any significant medicatide sifects. AR 534.
Plaintiff's provider also noted Plaintiff had recently attempted to incre@s@abapentin dosag
but he “felt a bit like a zombie” and went back down to a lower dosage. AR 534. Thus, it i
entirely clear from the treatment notes whether Plaintiff's drowsinesasgasiated with
Phenobarbital if it could also be attributechts recentncrease in Gabapentin medication. In
any event, this evidence is not enough to overcome the substantial contrary evidence.
The record also fails to show Plaintiff suffered from aggressivenessudisakhis
medication. Plaintiff cites to two medical maps where his angeizure medicatiopurportedly
caused “increased violence”. Dkt. 14 at 4 (citing AR 359, #88)vever, he treatment note
cited by Plaintifffrom June 2016 makes no mention of violence or aggressive belZs@iR

359. The othetreament notandicates Plaintiff’gprovider was “hesitant to extef@]hantix

Plaintiff

ff

e,

5 Not

[smokingcessatiormedication] due to concern for psychiatric side effects, given the patient’s

history of violent behavior.” AR 765. However, this evidence does not associate Paintif
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history of violent behavior with this andeizure medication, or otherwise indichi® aggressive
behavior was due to any aseizure medicatiorSee id.

Based on the overall record, the treatment notes are susceptible to a ratiquraitatien
Plaintiff's seizures are wetiontrolled with medication, arttiat Plaintiff's seizures owurred
when he was not taking his medication. THIajntiff has not shown his reasons for failing to
comply with treatment are sufficient for the Court to conclude the Aledl @ discounting
Plaintiff’'s subjective symptom testimonyhereforethe Court concludes the ALJ did not err in
discrediting Plaintiff's testimony on this grounthomas278 F.3d at 95¢'Where the evidence
is susceptible to more than one rational interpretation, one of which suppdktsithdecision,
the ALJ's decision must be upheld.”).

B. Medication Side Effects

Next, Plaintiff contends the ALJ failed to properly consider the sigetsfof Plaintiff's
medication on his ability to perform work functions. Dkt. 14-418 As noted aboveh¢ ALJ
found Plaintiff did not repornyfatigueduring recent treatment notes, and when Plaintiff did
complain of fatigue, it was in related to a change in medicaRr22 (citing AR737, 858).

The ALJ must consider all factanghich might have a significant impact on an
individual's ability to workErickson v. Shalal&® F.3d 813, 817 (9th Cir. 1993). Such factors
include the “type, dosage, effectiveness, and side effects of any medicatemtdaalleviate
pain or other symptom8erry v. Astrue622 F.3d 1228, 1235 (9th Cir. 2010) (citing to 20
C.F.R. § 404.1529(c)(3) (iv)). WhemALJ discounts the claimant's testimony as to subjective
limitations of side effects, he or she must supportiasion with specific findings sinait to
those required for excess pain testimony, as long as the side effects atagsdaiated with the

claimant's medication§ee Varney v. SecretaB46 F.2d 581, 584 (9th Cir. 1988)owever,

ORDERAFFIRMING DEFENDANT’S
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medication side effects must be medically documentbea tmonsideredsee Miller v. Heckler,
770 F.2d 845, 849 (9th Cir. 1985).

Here,Plaintiff has not shown the ALJ failed to consider any medication side effects
which significantly impacted his ability to workThe ALJspecifically discussed Plaintiff's us
of antiseizure medicatiorsnd concluded any side effects were not corroborated by the me
record. AR 22. As discussed abovee tecorcdsupports the ALJ’s findin&laintiff experienced
fatigue as a result of changing his medicatlmurt this was not an ongoing iss&eeAR 276,
351, 426, 568-59, 73A temporary manifestation of fatigue associated with transitioning fr
one medication to another is not a limitation the ALJ was required to cortsiabdson 9 F.3d
at817 (ALJ must consider all factongich might have aignificantimpact on an individual's
ability to work). In addition, there is no support in the record Plaintiff’'s aggressive behavi
was associated with Plaintiff's argeizure medicationSeeAR 359, 765 Varney,846 F.2dat
584 Miller, 770 F.2d at 849.

Accordingly, Plaintiff has not shown the ALJ errdéastead, Plaintiff argues the ALJ ga
weight to the treatment notes despite statements made by Plaintiff cdmiggtiiie validity of the
treatment notes. This not sufficiem to overcome the ALJ’s findind.herefoe, the Cour
concludes the ALJ did not err in her consideration of Plaintiff's medicatioreffielets.

C. ALJ's Remaining Reason and Conclusion

The ALJprovideda thirdreason for discrediting Plaintiff’'s subjective symptom
testimony, finding the objective evidence was inconsistent with Plaintiff's tasyinPA®R 21

Plaintiff does not challenge this remaining reaeeDkt. 14. As Plaintiff does nathallenge

1 As noted aboveptthe extent Plaintiff argues the evidence shows his medications imadehy and
dizzy, Dkt. 14 at 5, Plaintiff did not testithese side effects affestd his ability to perfornanywork-related
functions,AR 41-52.
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the ALJ’sadditional reason for discrediting his testimphg has waivethe argumentSee Brayj
v. Commissioner of Social Security Adm&b4 F.3d 1219, 1226, n. 7 (finding an argument n
raised in the plaintiff's opning brief was deemed waived).

Neverthelesseven if the ALJ erred in finding the objective evidence was inconsiste
with Plaintiff's testimony, one improper reason for discounting Plaintiff's testyntmes not
render the ALJ’s decision invali@atson v. Comm’r Soc. Sec. AdmB569 F.3d 1190, 1197 (9t
Cir. 2004)(finding that striking down one or more justifications for discrediting a claimant’s
testimony amounted to a harmless error where the ALJ presented oslosrsréa discrediting
the testimony that were supported by substantial evidaribe record)As discussed above, tlj
ALJ provided two clear and convincing reasons supported by substantial evidence to disq
Plaintiff's subjective symptom testimorywhere only one was requiregeeCarmicklev.
Comm’r Soc. Sec. Admjra33 F.3d 1155, 1163 (9th Cir. 200Bpatson 359 F.3d at 1197.
Accordingly, the ALJ'sanalysis of Plaintiff's subjective symptom testimasyroper.

CONCLUSION

Based on the foregoing reasons, the Court hereby finds thprapérly concluded
Plaintiff was notdisabled This matter is affirmed pursuant to sentence four of 42 U.S.C. §
405(g).

Datedthis 23rd day of July, 2018.

o (i

David W. Christel
United States Magistrate Judge
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