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UNITED STATES DISTRICT COURT
10 WESTERNDISTRICT OFWASHINGTON
AT TACOMA
11
12 KIMBERLEY M.,
_ CASE NO.3:18cv-05107JRC
13 Plaintiff,
ORDER ON PLAINTIFF'S
14 V. COMPLAINT
15 NANCY A. BERRYHILL, Deputy
Commissioner of Social Security for

16 Operations,
17 Defendant.
18 This Court has jurisdiction pursuant to 28 U.S.C. 8§ 636(c), Fed. R. Civ. P. 73, and Local
1S || Magistrate Judge Rule MJR 18ee alscConsent Filed by Plaintiff To Proce8eafore a
2C || Magistrate Judge, Dkt 5This matter has been fully briefe8eeDkt. 13, 14, 15.
21 After consideng and reviewing the record, the Court concluties the ALJerredwhen
22 || he rejected the opinion of Dr. Kari Tarantino, an examining doctor. Dr. Tarantino diagnosed
23 || plaintiff with an anxiety disorder, which Dr. Tarantino opined moderately lthptaintiff's
24
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abilities to maintain a schedule atadcomplete normal work hours without interruption from

psychologically based symptoms. The ALJ found that thisiopiwas contradicted by evideng

of an unsuccessful prior work attempivhich the ALJ mischaracterized as showing ten week
of “working the telephone”—even thoutjire record reveals thptaintiff's prior work attempt
was unsuccessful because of her conditions, including anxiety. The ALJ also foudd that
Tarantino’s opinion was contradicted by evidence that plaintiff had worked in thégspstie
her psychological conditions, but in doing so, the ALJ failed to acknowledge thaiffdaint
anxiety had progressively worsened.

Because the ALJ provided no clear and convincing reason supported by substantig
evidence to discredit Dr. Tarantino’s opinion, the ALJ erred. The ALJ’s error wasimoless
because had the ALJ credited Dr. Tarantino’s opinion, the RFC would have differed and t
ultimate nondisability determination could have been different. Thus, the Court geantsfis|

request for a remand for further proceedings.

FACTS

In May 2014, taintiff applied for disability insurance benefitsder 42 U.S.C. § 423
(Title 1) of the SocialSecurity Act. SeeAR. 21. Plaintiff had completethree years of college
(AR. 77), and her most recent job waapizza delivery driverAR. 313, 322.Plaintiff alleged
thatdue toanxiety, degenerative dislisease, and supraventricular tachycardia, she had stoy
working in 2011, when she was 39 years @@eAR. 24, 312, 341. The Administration denig
herapplicationinitially and following reconsiderationSeeAR. 127, 140.

In SeptembeR01§ at plantiff's hearing before Administrative Law Judge James Sheg

(“the ALJ"), plaintiff amended her alleged onset date to January 2B4@AR. 21, 70. The ALJ
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found that plaintiff was insured through June 2017 and that she was not disabled during th
relevant period. AR. 21, 35. At step 2, the ALJ found that plaintiff had at least the severe
impairmentof generalized anxiety disorder, unspecified dissociative omdgfascial pain
syndrome, diabetes, obesity, bilateral lower extremity peripheral neahit@nic abdominal
pain, right knee degenerative joint disease,lambar degenerative disc disease with
radiculopathy. AR. 23.

The Appeals Council denied plaintiff's request for review. ARPIgintiff then filed a

complaint for judicial eview of the ALJ’s decision in this CourgeeDkt. 3.

DISCUSSION

Plaintiff argues thathe ALJ erred when the ALJ evaluatdd the medical opinion
evidence and (2) plaintiff's testimony. Dkt. 13, atThis Court agrees that the ALJ committe
harmful error in evaluating some of the medical opinion evidence and that a reméanther
proceedings is appropriatmthatthe Court does not reach plaintiff's remaining issues.

|. Legal Principles

Pursuant to 42 U.S.C. § 405(g), this Caoudy set asle the Commissiones’denial of
social security benefits if the AlsJfindings are based on legal error or not supported by
substantial evidence in the record as a whBlayliss v. Barnhart427 F.3d 1211, 1214 n.1 (9th
Cir. 2005) ¢iting Tidwell v.Apfel 161 F.3d 599, 601 (9th Cir. 1999)).

[I. Dr. Tarantino’s Opinion

Where a doctor’s opinion is contradicted by other doctors’ opinions, an ALJ must
provide specific and legitimate reasons supported by substantial evidenceacottueto reject

the opinion. See Lestev. Chater 81 F.3d 821, 830 (9th Cir. 1995). Where a doctor’s opinio

e
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not contradicted, however, the ALJ must provide clear and convincing reasons to reject thle

opinion. Seed.

In 2014, Kari Tarantino, Psy.D., performed a psychological consultative eval aaiil
diagnosed plaintiff with an anxiety disorder. AR. 607. Dr. Tarantino noted that plaintiff’
anxiety was “a lifelong concerrfAR. 604), but one that haogressively worsenesince 2010.
AR. 605. Based on plaifits resulting“mood symptoms and tendency to isolate herself from
others,” Dr. Tarantino opined that plaintiff had modenatpairments to her abilities to maintai
regular attendancandto complete a normal work day or week without interruption from her
psychiatric condition. AR. 607-08.

Although the ALJ accepted some of Dr. Tarantino’s limitations, the ALJ eejdtr
opinion that plaintiff had moderate limitations to her abilities to maintain attendance and
persistenceSeeAR. 31-32. The ALJ provided two reasons for discounting this opinion: fir
plaintiff “was able to persist at [a] Xerox job for weeks disfhe primary job duty invo[ing]
working the telephone.” AR. 32. Second, “the [plaintiff] describes her anxiety asuatidison
asbeing issues for years, yet the [plaintiff] has been able to succesdtalyg school and work
in the past despite such issues[.]” AR. 32.

At the outset, this Court notes that no other medical opinion contradicted Dr. Taran
opinion abouplaintiff's attendance and persistence limitatioBgeeAR. 122, 137, 774—75, 779
893. Indeed, state agency examiners agreed that plaintiff's abilities toammaattendance and
persistence were moderately limited by her conditions. AR. 122, TIR% this Court reviews
whether the ALJ provided clear and convincing reasons for rejecting Dr. Tarargpinion in

this regard See Lester81 F.3d at 830.
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The first reason that the ALJ provided was a findivag plaintiff was able to persist “for
weeks” at a prior work attempt at Xerox where she “work[ed] the telephdde. 32. Earlier in
his decision, the ALJ had found that plaintiff had persisted at this work attempt for
“approximatelyl0 weeks,” that plaintiff “became overwhelmed with stressamheéd to have he
hours reduced,” and that the RFC “would not require the social interaction that [fldidtiiot
endure [sic] at” the prior work attempt. AR. 30.

Substantial evidence does not support the ALJ’s findings in this regard. Although t

he

ALJ characterizethe work attempt as showing that plaintiff was able to handle answering the

telephone for ten weekthe evidence about the work attempt was plaintiff's testintbatyshe
was in training for “the first eight weeks” and then after onlyo‘wweeks” “on the floor,” she
was unable to continue becausdef anxiety and pain from sitting. AR. 79-80. For substar
evidence to support a finding, there must be “more than a scintilla” of evid&roelerv.
Chater, 80 F.3d 1273, 1279 (9th Cir. 1996) (quotRighardsorv. Perales402 U.S. 389, 401
(1971)). But the ALJ’s finding that plaintiff had worked for ten weeks answeriaeghehes is
not supported by even a scintilla of evidence.

Moreover, the fact that due in part to her anxiptgintiff was unable to persist at this jq
IS not a convincing reason to discredit Dr. Tarantino’s assessment of amadéd limitations.
“It does not follow from the fact that a [plaintiff] tried to work for a shortigetof time, and
because offer] impairmentsfailed, that [s]he did not then experience pain and limitations
severe enough to preclude [her] fromintainingsubstantial gainful employmentLingenfelter
v. Astrue 504 F.3d 1028, 1038 (9th Cir. 200 According toplaintiff's testimony, anxiety was
one of the reasorthat shdeft the Xerox job after only two weeKen the floor” “answering

phones” (AR. 79), so that her failed work attempt is haralgar ancconvincing reason to find
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that she was able to maintain attendaamo@ persistence in a workplace to a greater extent thlan

Dr. Tarantino opined. Evidence that plaintiff tried and failed to work actually sugpattser
anxiety impaired her ability to workSee Lingenfeltei504 F.3d at 1038The ALJ’s reliance on
plaintiff's prior, unsuccessful work attempt was not a clear and convincing reappoyted by
substantial evidence, to discredit Dr. Tarantino’s attendance and persistetatehs.

The second reason that the ALJ gave to discredit Dr. Tarantinoigatiee and
persistencémitationswasplaintiff's ability to successfully attend work and school in the pas
despite hetanxietyand dissociation . . . being issues for yearsfgeAR. 32. Where a doctor
opines that plaintiff suffers longstanding impairments that render her disdigeahility to work
in the pastnay bea valid reason to discount that opiniddee Bayliss427 F.3d at 1217,
Gregoryv. Bowen844 F.2d 664, 667 (9th Cir. 1988). Here, however, Dr. Tarantino did not
diagnose plaintffwith anxiety at a constant level. Rather, Dr. Tarantino noted that plaintiff
alleged that her anxiety had “gotten progressively worse” since 2010. AR. 605e Brher
Tarantino noted that plaintiff's anxieprogressively worsened and where the ALJ enaal
finding that plaintiff worked after her anxiety worsen#t fact that plaintiff was “able to
successfully attend school and work in the past” was olaaa andconvincing reason to
discredit Dr. Tarantino’s opinionSeeAR. 32.

Defendant appears to argue that because the source of the information in Dr. Tara
opinion was plaintiff's selfeport that her anxiety had worsened and because the ALJ other
properly found plaintiff’'s testimony not reliable, the ALJ could discount Dr. Taraistopinion
because it depended on plaintiff's unreliable-seffort. SeeDkt. 14, at 5.But this argument

relies on reasoning that the ALJ did not provide when he discounted Dr. Tarantino’s opinic
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SeeAR. 32. This Court may not uphold an ALJ’s decision on the basis of a rieddhe ALJ
did not himself provide See Trevize. Berryhill, 871 F.3d 664, 677 n.4 (9th Cir. 2017).

For these reasons, the ALJ failed to provide clear and convincing reasons, support
substantial evience, when he discredited Dr. Tarantino’s opinion that plaintiff had moderat
limitations to her ability to maintain regular attendancetancbmplete a normal work day or
week without interruption from psychiatric condition.

[ll. Not Harmless Error and Remand for Further Proceedings

Plaintiff argues that if this Court finds error, it should also find that the eastharmful
and should remand for further proceedin§eeDkt. 13, at 12.

“ALJ errors in social security cases are harmless if they mcerisequential to the
ultimate nondisability determination[,]’ and . . . ‘a reviewing court cannot consadgefror
harmless unless it can confidently conclude that no reasonable ALJ, whenddIltingrthe
testimony, could have reached a differestdility determination.””Marsh v. Colvin 792 F.3d
1170, 1173 (9th Cir. 2015) (quotirgjout v. Cmm’r454 F.3d 1050, 1055-56 (9th Cir. 2006)).

Neither of the reasons that the ALJ gave for rejecting Dr. Tarantinoigaghat
plaintiff had moderate limitations to her ability to maintain a schedulgarsistencavas a
clear and convincing reason supported by substantial evidence. Moreover, had théyALJ f{
credited Dr. Mitchell's testimony, the RFC could haveluded greater limitatiorsthe ALJ did
not incorporate any limitations to plaintiff's ability to maintain a schedule adaegvork
attendance into the RFGeeAR. 27. Indeed, when the ALJ questioned the vocational exp¢g
the vocational expert explained that depending on the level of absenteeism and teadiness

that an employee exhibited, there might be no available beAR. 103, 108. Thus, had the
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ALJ fully credited Dr. Tarantino’s opinion, the outcome could have differed, and thesenatr
harmless

A remand for further proceedings, as plaintiff requests, is approprigerather than an
award of benefits. To remand for an award of benefits, three conditions must hbedsatisf
the ALJ made a legal errdR) the record as a whols fully developed and free from conflicts
and ambiguitiesand(3) had the ALJ fully credited the improperly discredited evidence as tr

the ALJ would have been required to find the plaintiff disabl@dminguez v. Colvir808 F.3d

403, 407 (9th Cir. 2015). Here, the first condition is met, but the second and third conditigns are

not met. Regarding the second condition, although Dr. Tarantino concluded that plaintiff I

moderatealifficulties maintainingregular attendancéurther findings are necessary to translate

Dr. Tarantinos conclusions into concrete limitations in the RFC. Moreover, regarding the t
condition,although the vocational expert explained that absentemisandiness coulthake one
unemployable, the availability of employment depended on the frequency andysafvibet
tardinesr absenteeismSeeAR. 103, 108. Because the second and third conditions are n
met, this Court remands for further proceedings.

IV. Other Issues

Plaintiff's remaining issues concern the At Jeighingof other medical opinion
evidence and plaintiff's credibilitySeeDkt. 13, at 2. Because this Court remandgddher
proceedings, the ALJ must reassall of the medical opinion evidence and plaintiff's credibili
on remand.SeeProgram Operations Manual System (POMS) GN 03106836t Remand
Orders https://secure.ssa.gov/poms.nsf/inx/0203106G&4 visied December 182018)(a

court order vacating a prior decision and remanding the case voids the pricmdantsithus
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returns the case to the status of a pending claim). Thus this Court does rex phidnéiff's

remaining issues.

CONCLUSION

Based orthese reasons and the relevant record, the ORIXERS that this
matter beREVERSED AND REMANDED pursuant to sentence four of 42 U.S.C. §
405(qg) for further proceedings.

JUDGMENT should be for thelaintiff, and the case should be closed.

Ty TS

J. Richard Creatura
United States Magistrate Judge

Dated this26th day of December, 2018.
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