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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

TABBY L., NO. C18-5151JPD
Plaintiff,
V. ORDERREVERSING AND
REMANDING

COMMISSIONER OF SOCIAL
SECURITY,

Defendant

Plaintiff appeals the final decision of the Commissioner of the Social Security
Administration (Commissioner”) which denied happlication forSupplemental Security
Income (“SSI”) under Tle XVI of the Socal Security Act42 U.S.C. 88 1381-83&fter a
hearing before an administrative law judge (“ALJ”). For the reasonsrsletidelow, the Court
ORDERSthat the Commissioner’s decision REVERSED and REMANDED for further
administrative proceedings.

l. FACTSAND PROCEDURAL HISTORY

At the time of the administrative hearing, plaintiffsxahirty-four year oldwoman

with the equivalent of a high schoadlucation. Administrative Record (“AR”) 48. Herpast

work experience includes employment dasaator trailertruck driver and kitchen helpeAR
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at 5Q 69-7, 81.Plaintiff was last gainfully employed 2013 AR at56. She has been
homeless for most of her adult life. AR at 74.

On October 22, 201, 4laintiff filed a claim for SSI paymentsAR at 213-22.Plaintiff
asserts thathe is disabled due &itention deficient hyperactivity disorder (“ADHD”), fetal
alcohol syndrome, depression, anxiety, Tourette’s Syndrivaressexualismand post-
traumatic stress disorder (“PTSD”). AR%at-48.

The Commissioner denied plaintiff's claim initially and on reconsideration. tAR &
25, 145-47 Plaintiff requested a hearinghich took place on February 24, 201AR at43-
93.! OnMarch 23, 2017, the ALJ issued a decision finding plaintiff not disabled and denig
benefits based on his finding that plaintiff could perform her past relevant work, or
alternatively,a specific job existing in significant numbers in the national economy. AR at
26. Plaintiff’'s request for review wadenied by the Appeals Council, AR at 1-6, making the
ALJ’s ruling the “final decision” of the Commissioner as that term isneefby 42 U.S.C. §
405(g). On February 28, 201 %laintiff timely filed the present action challenging the
Commissioner’s dedsn. Dkt. 4.

Il. JURISDICTION
Jurisdiction to review the Commissioner’s decision exists pursuant to 42 U.S.C. 88

405(g) and 1383(c)(3).

! Plaintiff initially appeared for her hearing on October 14, 2016, but the hearing wi
postponed to allow her more time to find an attorney. AR at 35-41. During her initialghea|
she told the ALJ she had previously been awarded SSI benefits in March 2008, but hex b
were terminaté when plaintiff moved to Bolivia for a year to study abroad, prompting her t
file this second application. AR at 39-40, 126-37, 307. During the second hearing, her
representative told the ALJ that her SSI benefitsdeased when she was homeless but did
receive paperwork for her reevaluation and now had to restart the process4@®R at
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1. STANDARD OF REVIEW

Pursuant to 42 U.S.C. § 405(g), this Court may set aside the Commissioner’s deni
social security bnefits when the ALJ’s findings are based on legal error or not supported [
substantial evidence in the record as a whBleyliss v. Barnhart427 F.3d 1211, 1214 (9th
Cir. 2005). “Substantial evidences mote than a scintilla, less tharpeeponderance, and is
such relevant evidence as a reasonable mind might accept as adequate to supportancon
Richardson v. Peralegl02 U.S. 389, 401 (1971 agallanes v. Bower881 F.2d 747, 750
(9th Cir. 1989). The ALJ is responsible for determining dni&t, resolving conflicts in
medical testimony, and resolving any other ambiguities that might exislrews v. Shalala
53 F.3d 1035, 1039 (9th Cir. 1995). While the Court is required to examine the record as
whole, it may neither reweigh the evi® nor substitute its judgment for that of the
Commissioner.Thomas v. Barnhar78 F.3d 947, 954 (9th Cir. 2002). When the evidence
susceptible to more than one rational interpretation, it is the Commissioneclssion that
must be upheldld.

The Court may direct an award of benefits where “the record has been fidlypoked
and further administrative proceedings would serve no useful purpb€artey v.
Massanarj 298 F.3d 1072, 1076 (9th Cir. 2002) (cit@@molen v. ChateB80 F.3d 1273, 1292
(9th Cir. 1996)). The Court may find that this occurs when:

(1) the ALJ has failed to provide legally sufficient reasons for rejechiag t

claimant’s evidence; (2)here are no outstanding issues that must be resolved

before a determination ofshhlity can be made; and (&)is clear from the

record that the ALJ would be required to find the claimant disabled if he
considered the claimant’s evidence.

Id. at 1076-77see also Harman v. Apfé1ll F.3d 1172, 1178 (9th Cir. 2000) (noting that

erroneously rejected evidence may be credited when all three elements are met).
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V. EVALUATING DISABILITY

The claimanbears the burden of proving that she is disabled within the meaning of
Social Security Act (the “Act”).Meanel v. Apfel172 F.3d 1111, 1113 (9th Cir. 1998)ternal
citations omitted). The Act defines disability as the “inability to engage inubstantial
gainful activity” due to a physical or mental impairment which has lasted, opéstd to
last, for a continuous period of not less than twelve months. 42 U.S.C. 88 423(d)(1)(A),
1382c(a)(3)(A). A claimant is disabled under the Act only if her impairmentsf gtech
severity thashe is unable to do her previous work, and cannot, consideriagé&eeducation,
and work @&perience, engage in any other substantial gainful activity existing in thealatio
economy. 42 U.S.C. 88 423(d)(2)(Ake also Tackett v. Apfadl80 F.3d 1094, 1098-99 (9th
Cir. 1999).

The Commissioner has established a five step sequential evalpaicess for

determining whether a claimant is disabled within the meaning of theS®e20 C.F.R. 88

404.1520, 416.920. The claimant bears the burden of proof during steps one through foyr.

step five, the burden shifts to the Commissiondr. If a claimant is found to be disabled at
any step in the sequence, the inquiry ends without the need to consider subsequeBtegtep
one asks whether the claimant is presently engaged in “substantial geiivity.a 20 C.F.R.
88 404.1520(b), 4162®(b)? If she is, disability benefits are denied.slfe is not, the
Commissioner proceeds to step two. At step two, the claimant must establgtethas one
or more medically severe impairments, or combinatiompairments, that limit hgshysial

or mental ability to do basic work activities. If the claimant does not have suchnmepgs,

2 Substantial gainful activity is work activity that is both substantial, i.e., involves
significant physical and/or mental atties, and gainful, i.e., performed for profit. 20 C.F.R.
404.1572.
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she is not disabled. 20 C.F.R. 88 404.1520(c), 416.920(c). If the claimant does have a s
impairment, the Commissioner moves to step three to detewhieher the impairment meets
or equals any of the listed impairments described in the regulanG.F.R. 88 404.1520(d),
416.920(d). A claimant whose impairment meets or equals one of the listings fayuinede
twelve-month duration requirement is disabldd.

When the claimant’s impairment neither meets nor equals one of the impairments
in the regulations, the Commissioner must proceed to step four and evaluate thet'slaima
residual functional capacity (“RFC”). 20 C.F.R. 88 404.1520(e), 416.920(e). Here, the
Commissioner evaluates the physical and mental demands of the claimangtgvasit work
to determine whether she can still perform that work. 20 C.F.R. 88 404.1520(f), 416.920
the daimant is able to perform hpastrelevant work, she is not disabled; if the opposite is
true, then the burden shifts to the Commissioner at step five to show that the claimant c
perform other work that exists in significant numbers in the national economyg taton
consideration the claimant's RFC, age, education, and work experience. 20 C.F.R. 8§88
404.1520(g), 416.920(gJ;acketf 180 F.3d at 1099, 1100. If the Commissioner finds the
claimant is unable to perform other work, then the claimant is found disabled and beagfits
be avarded.

V. DECISION BELOW
OnMay 23, 2017, the ALJ issued a decision finding the following:

1. The claimant has not engaged in substantial gainful activity since
October 22, 2014, the applicatidate.

2. The claimant has the following severe impairmenérocognitive

disorder not otherwise specified, attention hyperactivity disorder
(ADHD), depression, anxiety disorder, and Tourette’s syndrome.
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3. The claimant does not have an impairment or combination of
impairments that meets or medically equhbks seveaty of one of the
listed impairments in 20 CFR Part 404, Subpart P, Appendix 1.

4, After careful consideration of the entire record, the undersigned finds
that theclaimant has the residual functional capacity to perform a full
range of work at all exertional levels but with the following
nonexertional limitations: she is limited to simple routine tasks in a
normal 8-hour workday with normal work breakShe is limied to no
interaction with the public as a pailof job tasks; and she is limited to
brief interaction with coworkers and supervisors.

5. The claimant iapable of performing past relevant work as a kitchen
helper, DOT#318.687-010, medium, SVP 2. This work does not
require the performance of werklated activities precluded by the
claimant’s residual functional capacity

6. The claimant has not been under a disability, as defintbe@ Social
Security Act, sinc®ctober 22, 2014he date the application was
filed.

AR at17-25.

VI. ISSUES ON APPEAL
The principal issues on appeal are:
1. Did the ALJ commit harmful error at step two?
2. Did the ALJ err in evaluating the medical opinion evidence?

3. Did the ALJ err at step thrdsy finding that plaintiff’sneurocognitive disorder
did not meet Listing 12.117?

4. Did the ALJ fail to sufficiently develop the record?

Dkt. 10 at 1; Dkt. 13 at 1-2.
VIl.  DISCUSSION

A. The ALJCommitted Harmful Erroat Step Two

At step two, a claimant mustake a threshold showing that meedically determinable
impairments significantly limit heability to perform basic work activitiesSee Bowen v.

Yuckerf 482 U.S. 137, 145 (1987) and 20 C.F.R. §8§ 404.1520(c), 416.920(c). “Basic wor
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activities” refers to “the abilities and apties necessary to do most jobs.” 20 C.F.R. 88
404.1521(b), 416.921(b). “An impairment or combination of impairments can be found ‘n
severe’ only if the evidence establishes a slight abnormality that has ‘eamaora minimal
effect on an individual’s ability to work.’Smolen 80 F.3d at 129Qquoting Social Security
Ruling (SSR) 85-28). “[T]he step two inquiry is a de minimis screening deviceptosei ®f
groundless claims.'ld. (citing Bowenv. Yuckert482 U.S. 137, 153-54 (1987

To establishihe existence of a medically determinable impairment, the claimant mu
provide medical evidence consisting of “signthe results of ‘medically acceptable clinical
diagnostic techniques,’ such as tests-well as symptoms,” a claimant’s own perception
description of her physical or mental impairmetkolov v. Barnhart420 F.3d 1002, 1005 (9t
Cir. 2005). A claimant’s own statement of symptoms alometignough to establish a
medically determinable impairmengee20 C.F.R. 88 404.1508, 416.908.

Plaintiff has been diagnosed by Dr. Vasquez with PTSD, and couifiseled
transsexualism. AR &68 (transgendered}70 (transgendered), 393 (PTSD), 401-38.
Plaintiff was born male and pursuing gender reassignment. AR at 327, 330, 401, 411, 41
440, 467. During Dr. Chautetailed neuropsychologicatsessmenhe noted laintiff
endorsed significant symptomsBTSD. AR at 374 Numerous treatment notes throughout
the reord reflectthat gaintiff has been deeply impactég her gender idensitissuesher
entire life andplaintiff alleges thait has created a marked impact on her ability interact
socially and to compose and conduct herself outside the home. 68R%&79, 356, 370-71,
374, 416, 418, 423For example, numerous counseling notes reflect plaintiff's claims that
without her estrogen she feels extremely out of place and angry. AR aDa@3f plaintiff's
former counselors, who declined to provide statements regarding her currgnapagd/or

mental state as she has not treated the plaintiff sinceniesr 2014, nevertheless opirtbdt
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at the time she conducted a psychological evaluation of plaintiff and treatiedf@éf2014,
“she had working mental health diagnosis of PlostamaticStress Disorder and Gender
Dysphoria.” AR at 356. “She presented as scattered and highly anxious,” and “often
misinterpreted information, missed scheduled appointments, dodated shortly after
engaging in services.” AR at 356.

Theevidence in the record supports that PTSD and transsaxuaére severe
impairments thaheeded to be considered and discusseithe ALJat step two.See Treichler
755 F.3d at 1102-03 (“the ALJ must provide some reasoning in fandes to meaningfully
determine waether the ALJ’s conclusions were supported by substavidénce.”). An
impairment is severe where, beyond satisfying the medically determinableotdrésaffects
the individual’sability to perform basic work activities to more thadeaminimisdegree See
20 C.F.R. 416.921SSR 963p; SSR 96-4pyVebb v. Barnhart433 F.3d 683, 687 (9th Cir.
2005). Here, the ALJ’s analysis was as follows, “Other impairments are medtioom time
to time, but they did not cause significant limitationgunctioning, or did not last for a
continuouseriod of 12 months. AR at 17. Given the significant evidence of record
supporting limitationgelated toPTSD and laintiff's lifelong transsexualism, th€ourt
declines to assume that the ALJ adequatetpmenodated (without comment) all the
limitations resulting from these severe impairments in the RFC assesSesDarmicklev.

Comm’r of Soc. Sec. Admin33 F.3d 1155, 1164 (9th Cir. 2008) (“The ALJ is required to

consider all of the limitations impodéy the claimant’s impairments, even those that are no

severe”). Indeed, it seems likely that if the ALJ had discussed these impairments at step t

the ALJ would have likely includechore restrictive social limitations in functionings well
as theneed for exta time to learn new tasks, in the RF8eeRobbins v. Comm’r of Soc. Sec.

Admin.,466 F.3d 880, 886 (9th Cir. 2006) (“Because fbetermination of plaintiff's
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limitations and RFC] were flawed, the hypothetical posed tedbational expert was legally
inadequate. Such a failure cannot be deemed harmlesgjEnfelter v. Astrues04 F.3d 1028,
1041 (9th Cir. 2007) (“Nor does substantial evidence support the ALJ §istep-
determination, since it was based on this erroneous RFC assessment.”).

As a result, this case must manded for the ALJ to reevaluate and displastiff's
diagnoses of PTSD and transsexualism at step two. In addition, the ALJ shouldwllsgiuss
additional limitations result from these impairments.

B. The ALJ Erred irEvaluating the Medical Opinion Evidence

1. Standards for Reviewing Medical Evidence

As a matter of law, more weight is given to a treating physician’s opinion thhatto
of a nontreating physician because a treating physician “is employed to cure andrbatea g
opportunity to know and observe the patient as an individlaaallanes v. Bower881 F.2d
747, 751 (9th Cir. 1989%ee also Orn v. Astrud95 F.3d 625, 631 (9th Cir. 2007A treating
physician’s opinion, however, is not necessarily conclusive as to either a phgsidaion or
the ultimate issue of disability, and can be rejected, whether or not that opiniorraslicbed.
Magallanes 881 F.2d at 751. If an ALJ rejects the opinion of a treating or examining
physcian, the ALJ must give clear and convincing reasons for doing so if the opinion is ng
contradicted by other evidence, and specific and legitimate reasons Redslick v. Chater
157 F.3d 715, 725 (9th Cir. 1988). “This can be done by setting out a detailed and thorod
summary of the facts and conflicting clinical evidence, stating his interpretaéoeof, and
making findings.” Id. (citing Magallanes 881 F.2d at 751). The ALJ must do more than
merely state his/her conclusions. “He mustf@eh his own interpretations and explain why

they, rather than the doctors’, are corredd’ (citing Embrey v. Bower849 F.2d 418, 421-22
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(9th Cir. 1988)). Such conclusions must at all times be supported by substantial evidencs
Reddick 157 F.3d at 725.

The opinions of examining physicians are to be given more weight thagxaomning
physicians.Lester v. Chater81 F.3d 821, 830 (9th Cir. 1995). Like treating physicians, the
uncontradicted opinions of examining physicians may not be rejectiedutclear and
convincing evidenceld. An ALJ may reject the controverted opinions of an examining
physician only by providing specific and legitimate reasons that are suppgrtee record.
Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005).

Opinions from norexamining medical sources are to be given less weight than treat
or examining doctorsLester 81 F.3d at 831. However, an ALJ must always evaluate the
opinions from such sources and may not simply ignore them. In other worls] amust
evaluate the opinion of a non-examining source and explain the weight givestiil
Security Ruling (“SSR”P6-6p, 1996 WL 374180, at *2. Although an ALJ generally gives
more weight to an examining doctor’s opinion than to a@aminingdoctor’s opinion, a
non-examining doctor’s opinion may nonetheless constitute substantial evidense if it i
corsistent with other independent evidence in the recblthmas v. Barnhar278 F.3d 947,
957 (9th Cir. 2002)Orn, 495 F.3d at 632-33.

2. Jose Vasquez, Psy.D.

The ALJ gave greater weigtd the opinions of the noaxamining reviewing
psychologists at the State agerayd little weight to the@pinions of gaintiff's treating
psychdogist, Jose Vaguez, Psy.D., among the other examining physicians. AR at 2324.
discussedn greater detaibelow, his was reversible error.

TheALJ accorded little weightotthetreating sourcepinion of Dr. Vasquez. AR at

\1%4

ng

23. In October 216, Dr. Vasquez noted plaintiff had been attending psychotherapy sessiagns
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from August 2015 through the date of his assessment. AR at 393. He reported treating
plaintiff for several psychological issues that included, but wetdimited tq posttraumatic
stress disorder (PTSD), Tourette’s Syndrome, anxiety, and depression. AR Brr393.
Vasquez'’s treatment notes from August 2015 through Januaryr@fldgted weeklyisits
documenting that plaintiff's emotional state was up and dd#andid not feelthat plaintiff
would be able to hold a job for more than 2 to 3 months due to the combinatien of
impairments. AR at 402Dr. Vasquez felt thatlaintiff's functional status was “somewhat
marginal” AR at 402 Dr. Vazquez's treatmeémotes consistently indicated plaintiff’s
prognosis tde guarded AR at 402-08, 410-34The ALJacknowledged Dr. Vasquez’s
diagnoses, bugimply stated that Dr. Vasquéarovided not (sic) opinion about the claiming’s
ability to work.” AR at 23.

As a threshold matteth¢ ALJ erred in failing to offer more than his conclusion in
rejecting Dr. Vasquez’s diagnosisPTSD. See Treichler775 F.3d at 1102-03 (“the ALJ
must provide some reasoning in order for us to meaningfully determine whether teke ALJ
conclusion were supported by substargiatience”);see also Brarn-Hunter v. Colvin 806
F.3d 487, 495 (9th Cir. 2015) (“we cannot substitute our conclusions for the ALJ’s or speq
as to the grounds for the ALJ’s conclusions. Although the ALJ analysis need not be exte
the ALJ must provide some reasoning rdey for us to meaningfully determine whether the
ALJ’s conclusions were supported by substamtadlence”). As discussed above, on remand
the ALJ shall discuss plaintiff's PTSD diagnosis, ang i@sulting limitations, in greater

detail 3

3 The ALJ also failed tacknowledger. Vasquez's opiniothat paintiff's prognosis
was guarded, her functional status was marginal, and that she would not be altérto sus
employment for more #n a few months. AR at 23, 402-08, 410-34.
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In addition,although the ALJ is correct that Dr. Vasquez didinibially provide a
functionby-function opinion about claimant’s ability to work, AR at 393, 401-38, such an
opinion was provided to the Appeals Council. AR at 8-10. Specificaddlintiff submitteda
Medical Source Statement Ability to Do Work-Related Activities (Mental) dated July 13,
2017, prepared by Dr. Vasquez, to the Appeals Counpiudof her Request for Review of
the ALJ’s decision. AR at-81. The Appeals Councifter reviewinghe statement,
concluded the evidence did not provide a basis for changing the ALJ’s decision but aolded it
the recordhonetheless. AR at 1.

As this case is already being remanded, the Court need not determine whehloeit, wit
more, Dr. Vasqueg'functional assessment would have undermined the evidentiary basis fpr
the ALJ’s decision.See Burrell v. Colvin775 F.3d 1133, 1136 (9th Cir. 2014u6ting
Brewes v. Comm’r Soc. Sec. Adm@82 F3d 1157 1163 (9th Cir. 2012)). However, the Court
finds that on remand, the ALJ must considled specifically discud3r. Vasques July 2017
function-by-function assessmeas the ALJ can no longer reject Dr. Vasquez'’s opinion
because no such opiniaras not provided. AR at 1-8, 393, 401-38. Specifically, Dr. Vasquez
opined that for the period commencing on August 26, 2016, plaintiff would have marked
limitations in her ability taunderstand and remember short simple instructions; to carry out
short simple instructions, and understand and remember detailed instructions;na@choo i
appropriately with the public, supervisors, and coworkers. AR at 9. Dr. Vagqgtresr
opined that [aintiff would have extreme limitations her ability to respond appropriately to
work pressures in a usual work setting; to respond appropriately to changes inwoukine
setting; to make judgments on simple woekateddecisions; and toarry out detailed

instructions. AR at 8-10. He also noted plaintiff was uaadmaintain focus, was extremely
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anxious, nervous, and h&klings of extreme insecurity. AR at ®n remand, the ALJ must
consider and discuss his evidence, alsdre-evaluateDr. Vasquez'’s original opinion.
3. Christina Diamontj Psy.D.

ChristinaDiamonti, Psy.D., examined plaintiff in February 20Eallowing a clinical
interview andmental status examation, Dr. Diamonti diagnosedamtiff with a depressive
disorder, moderate, recurrent, anxiety disorder, NOS, Tourette’s disorder, and aule out
neurological impairment. AR at 359-62. Dr. Diamonti assestsaatiff with marked
limitations in her ability to performactivities within a schedule; to maintain regular attendan
to be punctual within customatglerances; and to complete a normvakkday and work week
without interruptions from her psychologically based symptoms. AR atB&Miamonti
also found that vocational training or services would notiebte barriers to employment.
AR at 361.

The ALJ assigned little weight to Drid@nonti’'s opinion because it was “not
completelyconsistent’with her exam findingsand that her assessed Global Assessment of
Functioning Score was based updaimiff's subjective reportsAR at 23. The ALJ then
sdely referencedglaintiff's “intact memory ancconcentration on mental status exam,” findin
it inconsistentvith Dr. Diamonti’s opinion. AR at 23 However, the ALJ did not considany
other elements relevant By. Diamonti’s assessment, such as her clinical findings indicatin
symptomdrom gaintiff's Tourette’s disordeand depresx mood were moderately severe
while symptomdrom her anxiety and neurological impaents were markedly severe. AR af

359. Moreover, regardless of whether the ALJ accepted Dr. Diamonti’'s ak&sSescoe,

the ALJ cannot reject Dr. Diamonti’s opinion out of hand because she relied to someeategf

plaintiff's self-reported symptoms without identifyiragy specific inconsistenciesSee Buck
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v. Berryhill, 869 F.3d 1040, 1049 (9th Cir. 2017) (“psychiagvaluations may appear
subjective, but diagnoses will always depend in part on the patienti®pett-
as well as on the clinician’s observations. Thus, the rule allowing an ALJ toopjeitns
based on self-reports does not apply in the same manner to opinions regarding messtgl ill

On remand, if the ALJ believes that Dr. Diamonti unreasonably relied on plaintiff
self-reported symptoms that are less than credible, he must do more than simgyg @ismi
Diamonti’s opinion out of hand. For exafma, it is not at all clear why the ALJ rejected Dr.
Diamonti’s opinion that plaintiff would have limitations in her ability to perform activities
within a schedule, maintain regular attendance, and be punctual within custorraryces
without supervision. If the ALJ does not believe Dr. Diamonti’s opinion is entitled &begre
weight, the ALJ should more thoroughly explaihat selfreported symptomise believes are
not supported by the record, and why.

4. Huong M. Chau, Ph.D.

Huong M. Chau, Ph.D. conducted a neuropsychological evaluation of plaintiff in
February 2016. AR at 370. Following an extensive evaluation, Dr. Chau diagnosed plai
with aneurodevelopmental disorder, major depressive disorder, recurrent, attention
hyperactivity disorder, and a tic disorder. AR at 374. Plaintiff's testin@ledalistinct
areaf strengths and weaknesses. AR at 3dr example, plaintiff had weaknesses in
processingpeed, learning and memory. AR at 3P4aintiff demonstrated difficulty with
acquistion of new information due to rapid forgetting and poor retention, whether the

information was presented orally or visually. AR at 375. Dr. Chau opinedldnatiffis

4 As noted below, Dr. Diamonti’s findings appear to be consistent with the opinions
Dr. Wheeler, whavaluated laintiff as part of grior successful SSI application; Dr. Chau,
the examiningheuropsychologist; and Dr. Vasquelgiptiff's treating source.
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cognitive disabilities had been longstanding and developmental in nature. AR at 375.
Plaintiff's other mental health emorbidities added another layer of impairment that were
outside the scope of his evaluation indicating a need for further work-up. AR at 375.
Psychological testing revealed a profile associated with significant emotiotnassgiand an
endorsement of multiple issues, including low mood levels, stress and anxiety, atid som
complants. AR at 375. Dr. Chau also opined plaintiff should be able to take breaks as
needed t@revent fatigue. AR at 376.

The ALJ accorded Dr. Chau’s assessment partial weight to the extensttestimg
indicatedplaintiff had some cognitive deficitbut that they did not preclude all work activity.
AR at 24. The ALJ summarized Dr. Chau’s findthgt gaintiff would require
accommodations such as a reduced pacexsnd time to effectively encode incoming
information; a solitary quiet room to legrand theability to take breaks as needed to be
successful in the work place. AR at 375-76. Finally, the ALJ noted that Dr. Chau
acknowledged that he was not considering other mental health issues. AR at 376.

The ALJ gave weight to Dr. Chau’s assessment to the extent that Dr. Chanés tes
revealed some cognitive deficits, but “these deficits do not preclude all waoriktyacin fact,
Dr. Chau does not opine that the claimant is unable to work in any capacity.” AREi4.

ALJ also compared Dr. Chau’s assessment with the mental status examindtiggsof Dr.

® Dr. Chau opined that in a work setting it would be helpful faingiff to identify or
find a trusted mentor who could provide her with guidance/direction and help her see the
“forest throughthe trees” omprojects as during the testintamtiff’'s approach was to focus on
individual detailsand neglect the larger “big picture” that coulditiehe individual elements.
AR at 375. Dr. Chau also thoughamtiff would benefit by slowinglown and taking extra
time to effectively encode incoming information, particularly if it involeednplex or
difficult-to-grasp concepts, that she should avoid multitasking and limit potentialgatisg
stimuli and interruptions byorking/reading alone and in a quiet room when@eossible. AR
at 375-76.
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Diamonti, noting that plaintiff had intact memory and concentration during Dr. Diamsonti
exam. AR at 24.

These were not specific and legitimaeasons for rejecting Dr. Chau’s detailed
findings. Dr. Chau’s opinion was based on his professional interpretation of extensive
objectivetesting, rather than a brief mini mental status examination. The Abtddusory
rejection of these more detil test results, based upon the fact that plaintiff performed bett
onone other mental status examthe record (especially in light of the fact that Dr. Diamonti
considereglaintiff to be at least as limited &. Chaufound) is not reasonable. On remand
if the ALJ rejects aspects of Dr. Chau’s opinion, the ALJ should provide specific and
legitimate reasons, supported by substantial evidence, for doing so.

5. Kimberly WheelerPh.D.

Kimberly Wheeler, Ph.Dgvaluated [aintiff in 2007 as part gdlaintiff’'s prior
successful applicaticior SSI disability benefits. AR &97-400. Dr. Wheeler diagnosed
anxiety, psychotic disorder not otherwise specified (N@&Ja personality disorder, NOS.
AR at 398 Dr. Wheelerassessed marked limitationspiaintiff's ability to understand
remember, and follow complex instructionsarked limitations in her abilitio relate
appropriately to co-workers and supervisors, respond appropriately to and tbierate t
pressuresind expectations of a normal work setting, and control physical or motor movem
and maintairappropriate behavior. AR at 399.

The ALJ rejected Dr. Wheeler's findingsit of hand as being t@emote in timeand
did not provide any other analysis of her opinion. AR at 23. HoweveYWbeeler’s findings
are arguably quite consistent with tnere recenbpinions of all the other treating and

examining physicians in the record. On remand, the ALJ should consider whether Dr.
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Wheeler’s opinion, althougbomewhatemote in time, establishésat plaintiff's symptoms

and limitations have been consistent since her prior grant of disability benefits.

6. The ALJ Erred by Rejecting the Opinions of All Treating and Examining

Physicians in Favor of the Non-Examining State Agency Physicians

The State agenagviewing psychologists Michael Dennis, Ph.D. and Jaqueline
Farewell, M.D., only reviewed the record through June 2@%.at24, 102, 116.After their
review, paintiff submitted the treatmemnécordsand opinion from her treating psychoistgDr.
Vasquezjndicating additional impairments and greater limitations than the State agency
reviewingpsychologists found. AR at 393, 401-38. They also did not have an opportunity
reviewthe February 2016 neuropsychological evaluation of Dr. Chau. AR ati37lis case,
the ALJ erred in relying on the opinions of the rexamining psychologistshere they did
not have the opportunity to consider these opini@ee Garrison759 F.3d at 1012("The
weight afforded a noexamining physician’sestimony depends ‘on the degree to which [he]

provide[s] supporting explanations for [his] opinions.”). As noted above, Dr. Chau’s
assessment wasguablyconsistent with thearlieropinion of Kimberly Wheeler, Ph.Das

well as the opinions of Dr. Diamonti and Dr. Vasquez. Indeed, all of the treating and

examining providers in this caf@und greater limitations in functioning than the State agen¢

psychologistsparticularly with her abity to sustain work on a regular and continuing basis.
This is not a case, for example, where the State agency psychologists were in gasitipre
to provide a longitudinal picture of plaintiff’'s condition based upon their review of toede
as a whole.

Because this matter is being remanded for furtlratuation of the medical opinion

evidencethe ALJ is further directed t@-review the opinions of the non-examining providers

in accordance with th@rn hierarchyof medical evidence discussed above. Specifically, if th
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ALJ is going to credit a Stategancy consultant who has never examined the plaintiff over t
opinions of treating and examining providers, the ALJ must better explain how that opinio
moreconsistent with the record evidence. The ALJ should not, however, continue to chef
pick the record by focusing on plaintiff's “intact memory and concentration omaisatus
exam in February 2015,” and use a single normal test result to disregard all theabnor
results and diagnoses in the record. AR atBdcause it was improper to ralpon the State
agency psychologists’ opinion farmulating plaintiff's RFC, the ALJ’s assessment was not
supported with substantial evidenceree of legal error.See Lester81 F.3d at 830-32; 20
C.F.R. §416.927.

C. On Remand, the ALJ Shall Evaluate \ather Plaintiff Meetd.isting 12.11

In light of the ALJ’s erroneous evaluation of the medeadence in this case, it is
difficult to discern whether the ALJ also erred by finding that plaintiff daesneet Listing

12.11. During the administrative hearing, plaintiff's counsel argued that her

neurodevelopmental disorder meets Listing 12.11. AR at 46-48. The ALJ did not spgcifi¢

discuss why plaintiff does not meet this listing, apart from a general statentepiaithaff’'s
mental impairmentsalnot “meet or medically equal the Listings in section 12.00.” AR at 1
During the hearing, the ALJ commentsl/eral timeshat this may be a rare case
where a supplemental hearing is necessaoyder to have enedical exp# testify regarding
plaintiff's combination of impairments. AR at-B®. However, the ALJ did not conduct a
supplemental hearing, or solicit testimony from a medical ex@mtremandthe ALJ shall
more thoroughly evaluate the evidence relating torgsti2.11. fithe ALJ needs assistance
analyzing the potential applicability of Listing 12.thlplaintiff's case he should call a

medical expert to testify at the hearing.
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VIIl.  CONCLUSION
For the foregoing reasons, the Court ORDERStthiatcase be REVERSE&nd
REMANDED to the Commissioner for further proceedings not inconsistent withdug’s
instructions.

DATED this29th day ofJanuary2019.

M?W

YAMES P DONOHUE
United States Magistrate Judge
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