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UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON

AT SEATTLE
BAHRAM H.,
Plaintiff, CASE NO.3:18<¢v-05152BAT
V. ORDER AFFIRMING THE

COMMISSIONER'’S DECISION AND
COMMISSIONER OF SOCIAL SECURITY DISMISSING WITH PREJ UDICE

Defendant

Plaintiff appeals the ALJ’s decision finding him not disabled. The ALJ found Plainti
degenerative disc disease, personality disorder, depression and lumber steigrare s
impairmentsPlaintiff has the residual functional capacity (RFC) to perform light weitk,
additional restrictions; Plaintiff amot performpastwork as a field service engineer/electronic
technicianput based upon the testimony of Vocatidaapert (VE) Erin Hunt, can perform
other work in the national economy. Tr. 20, 22-23, 33-34.

Plaintiff contends the ALé&rredby: (1) improperlyassessing Plaintiff's symptom
testimony, including a finding of malingering; (2) mvaluating thepinions of Ferdinand
Proano, M.D., Robert K. Burlingame, M.D., Todd D. Bowerly, PhWilliam Platt, M.D. and
Robyn Oster, a vocational consultant; and (33gblan these errors, improperly assessed

Plaintiffs RFC,anderred at steffive. Plaintiff requests remand for an award of benefits. DK
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10 at 1. The Commissioner argues the ALJ’s decis®alppated by substantial evidence and
should be affirmed. Dkt. 11 at 2.

Forthereasms below, the CouAFFIRMS the Commissionés final decision and

DISMISSES this case with prejudice.
DISCUSSION

The Court will reverse the ALJ’s decision only if3tnot supported by substantial
evidence in the record as a whole or if the ALJ applied the wrong legal staidéird v.
Astrue 674 F.3d 1104, 1110 (9th Cir. 2012). T®aurt will not reversehe ALJ’s decision on
account of an error that is harmlelss.at 1111. Where the evidence is susceptible to more th
one rational interpretation, the Court must uphold the Commissioner’s integuietdbmas v.
Barnhart 278 F.3d 947, 954 {9 Cir. 2002).

A. Assessment of Plaintiff's Symptom Testimony

The ALJ rejectedPlaintiff's testimony othe extent ohis painfrom a 2005 lumbar strain
andhisrelatedpsychological symptoms, based upon a diagnosis of malingering by psychol
examiner Jack Davies, Psy,[Andbecausehe tesimony was not suppomrd by the overall
medical record. Tr. 24, 28.

If a claimantproducesbjective medical evidence of impairments and s
impairments coldl reasonably be expected to produce some degree of the alleged synaptor
ALJ mayrejecttheclaimant’s symptom testimony onlbipon(1) finding affirmative evidence
suggesting malingering, or (2) providing specific, clear and convincagpns.Carmickle v.
Comm’r, Soc. Sec. Admjh33 F.3d 1155, 1160 (9th Cir. 200BEnton ex rel. Benton v.
Barnhart 331 F.3d 1030, 1040-41 (9th Cir. 2003). In considering the intensity, persistenc

limiting effects of a claimant’s symptoms, the ALJ “examaj¢he entire case record, includin
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the objective medical evidence; an individual’'s statements about the intensigtgrere, and
limiting effects of symptoms; statements and other information provided by mealiceés and
other persons; and any othelevant evidence in the individual's case record.” Social Secun
Ruling (SSR) 16-3p.
The Court finds the ALJ did nbamfully errin discounting Plaintiff's symptom

testimony

1 Evidence of Malingering

Dr. Daviesconducted an independent mediegamination (IME) ofPlaintiff in January,
2011, and foun®laintiff engaged in “virtually constant dramatic pain behavemd “severe
symptom magnification.”Tr. 708. Dr. Davies foun®Iaintiff's resultson each objective test
administered during the examere “extremely low” and in conflict with Plaintiff's objective
abilities, “invalid,” and “far too low to be considered real.” Tr. 712-13. For example, dne tg
yielded results that, if accurate, “would indicate that Mr.4é04d is either demented or mental
retarded, which he is not.” Tr. 722Similarly, 1Q testing yielded a score of-64an extremely
low level wholly incompatible with Plaintiff slemonstratedbilities andeducational
achievementsld. Finally, Plaintif's MMPI-2 results were “invalid,” yielding results “most
often seen in forensic settings, when individuals are either attempting p® ggogecution by

contrived mental disorder, or when disabilityiigyated over physical symptoms which are

! Effective March 28, 2016, the Social Security Administration (SSA) eliminte term
“credibility” from its policy and clarified the evaluation of a claimant’s jsgbive symptoms ig
not an examination of character. SSR3p6 However, the Court conties to cite to relevar
case law utilizing the term credibility.

2 Indeed, as the ALJ noted, Plaintiff has an associate’s degree in electrotiigecational
testing showed he had ath@rade reading ability, 11th grade arithmetic ability, and gtren
focused in numerical and mechanical reasoning. Tr. 26, 631.
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either malingered or seriously magnified.” Tr. 713. Dr. Davies concluded “no other explan
is reasonable” for these results except for “malingering, that is consgioygom magnification
in pursuit of secondary gainJd.

The ALJ alsdound the oveall medical recoraonflicted withPlaintiff’'s symptom
testimony Tr. 24. Treatment notes from one of Plaingiti'eating physicians, as wal reports
from several diffeent examining physicians repatbjective symptomimconsistent with
objectivefindings,as well aexaggeration and pain behavior. Darrell Miller, M.D., who treat
Plaintiff between 2007 and 2009, nosdff observed Plaintiff walking with a normal gait and
using his back with no apparent pain or limitation, in contkatst “histrionic” behavior dung
examination, includingmarked guarding’of his back in all directionanda“shuffling gait.”

Tr. 438, 426, 411. Dr. Miller repeatedly noted “pain beh&waad “disability conviction,” and
repeatedly reportea lack of objective findings to support Plaintiff's reported symptoms,
including an absence of atrophy. Tr. 401, 407, 409, 410, 412, 418, 424, 426 48i@lition,
Plaintiff violated his pain contract. Tr. 401-02. Dr. Miller concluéaintiff should force
[him]self to exercise,” and recommended unannounced drug screens andsswwdiif the
Department of Labor and Industries (L&I) to “see if [patient is]ing@ring.” Tr. 400, 426. In g
December, 2008 repau L&I, Dr. Miller again recommended monitoring of Plaintiff's activity
outside the clinic, becaus®aintiff had occasionally been “observed to move quite well"—
which “never happens when he knows he’s observed.” Tr. 511.

Examining physicianalso noted pain behavior, including magnification of symptoms

when Plaintiffivas aware he veabeing observed. Orthopedic surgeon Robert C. Winegar, M.

examined plaintiff in April, 200&ndreviewed Plaintiff's records He contuded there were “no

hard neurological findings” supporting Plaintiff's symptoms; instead, “therenaitiple positive
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Waddell's findings and inconsistent findings suggesting the presence of pain behavior ang
especially disability conviction.” Tr. 569de reconmended a work hardening program and,
eventually, a return to Plaintiff's past world. Similarly,orthopedic surgeoGeoge Sims,
M.D. concluded after a July, 200€IE that Plaintiff “never had symptoms which were
compatible with his MRI findigs” and that “every examiner noted no neurologic deficit,
including myself.” Tr. 687. Dr. Sims fourRlaintiff “resisted” one physical test, but
“performed it admirably” when he finally agreed to it, tRédintiff's flexion was “voluntarily
limited” and Plaintiff, after standing comfortably in the waiting room, came into the exam rg
leaning to the left and walking very slowly—but departed without leaning to eittesngiile
limping on the right leg, “basically a different gait.” Tr. 688. Dr. Sims conclirdaictiff

“tends to magnify his symptoms” and “demonstrated pain behavidr.Neurologist William
Platt, M.D., examined Plaintiff in January, 20Tk. Plattalso observed Plaintiff's gait was
“much more antalgic” inside the exi@nation room than while walking in the hall afterward, a
that Plaintiff gaveé'very poor effort” during physical testing. Tr. 700.

Plaintiff argues the ALJ erred in finding malingeriegntendingmalingering was not
“clearly established in the record” becatwe other doctors, treating psychologist Todd D.
Bowerly, Ph.D. and examining psychiatrist Robert Burlingame, M.D., did not agte®mw
Davies’ finding of malingering® Dkt. 10 at 3.

Plaintiff's argument fails. Firsthe NinthCircuit hasrejected the proposition that therg
mustbe a specifi¢inding of malingering; rather, it isufficient that there be affirmative

evidencesuggesting malingeringSee Carmickle533 F.3d at 1160 n.1. As discussed above,

3 The ALJ’s evaluation of the opinions of Drs. Bowerly and Burlingame are destirssnore
detail in sections B(3) and (4) below.
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record contains sin evidencérom several different medical sourceSecondPlaintiff's
argument amounts to a contention the ALJ should have balanced the medical evidence
differently. TheALJ is responsible for resolving conflicts in the medical recGatmickle 533
F.3d at 1164, and that resolution must be upheld where, as here, the evidence provides
reasonable support and is rationally interprefBalckett v. Apfell80 F.3d 1094, 1098 (9th Cir.
1999) Morgan v. Commissioner of the S3A&9 F.3d 595, 599 (9th Cir. 1999). It cannot be s
that the ALJ erred in finding that the record contained evidence of malingering.

Evidence of malingering is sufficient to support dnJA detemination to dscainta
clamant’s tegsimony. Mohammad vColvin, 595 Fed. Appx. 696 (9th Cir. 2014) (unpublished
citing Benton ex rel. Benton v. BarnhaB31 F.3d 1030, 104041 (9th Cir. 2003) (noting that
evidence of malingering would support the rejection of a claimant's testimomotng no
such evidence in that case).

2. Clear and Convincing Reasons

In addition, he ALJprovided otler clear and convincing reasons for discounting
Plaintiff's symptom testimony Plaintiff does notontestthe findings of pain behavior and
symptom magnification bthetreating and xxamining doctors discussed above; inst&ddintiff
contends he was weaned off his opiate medications in #g@pfcitly assertinghe sole purpse
for the behavior was to obtain opiates. Dkt. 10 at 15-16. However, as discussedhabove,
record contains substantial evidence Plaintiff magnified and exaggerated pissygand
failed to give full effort in both psychometric aptysicaltesing throughout the alleged period
of disability (which began in 2005including findings from doctors poslating Plaintiff's
weaning from opiates. In particular, such behavior was found during both psychoémgical

physical IMEs in2009 and 2011—none of which would have resulted in an opiate prescript
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Tr. 677-89, 700, 712-13Symptom exaggeration and soitaximal effort in testing-whatever
their purpose—areclear and convincing reasons to disredlaintiff’'s symptomtestimony.
Tonapetyan v. H&r, 242 F.3d 1144, 1148 (9th Cir. 200&gyerse credibility determination
based on, among other things, poor effort on testing and a tendency to exaggerateporasds
by substantial evidengefhomas 278 F.3d at 959 (claimant’&fforts to impedeaccurate testing
of her limitations supports the Alsldeterminations as to her lack of credibifity.

Plaintiff further contendghe ALJ improperly applied the “objective evidence tést”
requiringobjective proof of his symptoms. Dkt. 10 at 14, Thereoord doesnot support ts
conention. The ALJ foundhe extreme limitations claimed by Plaintiff were inconsistent wit

clinical findings, including dack of neurological deficits amduscle atrophy. Tr. 24In

addition, the ALJ observed@laintiff's mostrecent primary care records at Peace Health Fishe

Landing, where he received care from 2086, contain no complaints of back pain. Tr. 26,
citing Tr. 720-808. “While subjective pain testimony cannot be rejected on the sole ground
it is not fully corroborated by objective medical evidence, the medical evidence is still a tel
factor in determining the severity of the claimant’s pain and its disablfagts.” Rollins v.
Massanarj 261 F.3d 853, 857 (9th Cir. 2001); SSR 16-3p. An ALJ mggtrsubjective
testimony upon finding it contradicted by inconsistent withhe medical recordCarmickle
533 F.3dat 1161, Tonapetyan242 F.3cat 1148.

The ALJ cited substantial evidence and did not legally err in discounting Plaintiff

symptom tetimony based on the inconsistency between his testimony and the%ecord.

4 Plaintiff also contests a finding by the ALJ that Plidfiftad engaged in “fraud or similar
fault,” under 42 U.S.C. 8405(u), which therefore compelled the disregard of his symptom
testimony. Tr. 28. The Court need not reachitfsge lecause, as discussed above, the ALJ
also found evidence of malingering and stated clear and convincing reasons gardisge
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B. Evaluation of Medical Evidence
Plaintiff challenges the ALJ’s evaluation of the opinions of Ferdinand Proano, M.D.
Robert K. Burlingame, M.D., Todd D. Bowerly, Ph.D., William Platt, M.D. and RobyerOst
As a threshold matter, Plaintiff contests the Aldisregard of medical findings based

upon Plaintiff’'s subjective complaints, whicksulted from the ALJ §inding of “fraud or

similar fault under 42 U.S.C. 8405(u). Specifically, the ALJ disregarded evidence of lowef

Plaintiff's back pain, radicular pain, antalgic gait and lower extremity weaknesypersitive
pain, receipt of only transient relief from epidural steroid injections angnetation of
Plaintiff's invalid MMPI scores as a plea for help. Tr. 28. Plaintiff disptie finding of fraud
or similar fault, but also argudise ALJ’s finding does not justify the rejection of medical
opinions “at least to the extent that thase] based . . . on objective clinical findings.” Dkt. 10
at 4.

The Court need not determine whether the ALJ’s finding of fraud or other fault was
erroneous, because—as discussed above—the ALJ also properly discounted $&intgtom
testimony on otherrgunds. “An ALJ may reject dreating physician's opinion if it is based to

large extent on a claimant's sedfports that have been properly discounted as incredible.”

Tommasetti v. Astrué33 F.3d 1035, 1041 (9th Cir. 2008) (internal quotation marks omitted).

Furthermorethe ALJ did not reject the contested medical opinions solely on this grounid. A
discussed in more detail below with respect to each of the challenged medical opivadkis)
alsoarticulated specific and legitimate reasons, based upon substantial evidence, for higrre

of those opinions.

Plaintiff's testimony Thus, if there werany error in thdinding of fraud or similar faultit
would be harmlessCarmickle 533 F.3dat 1162-63.
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1. Dr. Proano

Dr. Proano treated Plaintiff from 2009 to 2013 in connection wamplf’ s L&I claim.
Dr. Proano’s notes from 2009-2011 contimadings that Plaintiff'sback conditiorwas stable
and had reached maximum medical improvemamdPlaintiff was capablef returning to full-
time sedentaryork (although noting that any psychological issues were beyond his expert
Tr. 495, 493, 492, 490, 485, 481, 480, 478, 477, 476. However, in January, 2012, followin
receipt of a Physical CapacityePort from physical therapist James FEta(Tr. 655%, Dr.
Proano foundhe report “demonstrated a maximum capacity of Sedehight work category
on a part-time basis” and opined Plaintiff would therefore not be capable afieiNork. Tr.
654. Dr. Proano repeated this opinion in December, 2012. Tr. 473. In NovembeDR2013,
Proano notedPlaintiff's musculoskeletal conditions had reached maximum medical
improvementandone of Plaintiff's psychological IMEs had been “unfavorable,” and
recommendedlaintiff seek another psychological IME “if he wishes to address thahiagsic
issues in . .. his [L&I] claim.” Tr. 472. Finally, in August, 2014, Dr. Proano opftauahtiff
was not capable of futime work or retraining activite“on the basis of his psychiatric
condition.” Tr. 528.

The ALJ gave Dr. Proano’s opinions little weight, because they were maistant with
the overall medical evidence, including: (1) the absence of neurologicatdefited by Drs.
Miller and Winegar; (2) positive Waddell signs found by Dr. WinegarD{E3Milller’s finding

of inconsistency between Plaintiff's subjectivergqaaints and objective findings; (4) Dr.

® Plaintiff summarizes Mr. Franck’s opinions, but does not provide any argument t@atlthe
erred in evaluating them. Dkt. 10 at 6-7. Any such argument is therefore whideg.
Towers of Wash. v. Washingt@b0 F.3d 925, 929 (9th Cir. 2003) (declining to address
assertions unaccompanied by legal arguments: “We require contentions to be acximpan
reasons.”)

ORDER AFFIRMING THE COMMISSIONER'’S DECI®N AND DISMISSING WTH
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Miller's assessment of malingering and symptom magnification; (5) Plaintifflatioa of his
pain contract; (6) the opinions of Dr. Sims and another examining phytheaiaRlaintiff’'sdisc
condition would not have caused his symptoms; and (6) the opinion of Dr. Winegar that PI
could return to his prior work. Tr. 29, citing Tr. 401, 565, 410-412, 418, 426, 401, 516-17,
689, 556-66.

Plaintiff argues the conflicting medicavidence relied upon b¢ ALJ predates Dr.
Proano’s more recent opinions. But Plaintiff fails to note Dr. Proano consistently found
Plaintiff’'s condition to be stable and to have reached maximum medical improvémuergitout
his period of treatment, artde record ontains no evidence thBtaintiff's back condition
worsenedver time. Indeed, Plaintiff's most recent medical treatmetds) from 2015 to 2016
show that he sought treatment for different conditions (such as gout, knee pain andatstre
than his back condition; back paimisithermentioned or found. Sege.g.Tr. 759 Plaintiff's
chief complaint is knee pain; examinatioringgative for back pain”).Furthermorewhile Dr.
Proano’s final opinion notes Plaintiff's back condition imposes “permanent limitdtioa$inds
Plaintiff unable to work “on the basis of his psychological conditiofr.”528. Plaintiff
provides no reasons why the passage of time should negate the substantial evidence upo
the ALJ relied. The ALJ provided specific and legitimate reasons, supported by substantia
evidence, forejectingDr. Proano’s opinionsReddick v. Chaterl57 F.3d 715, 725 (9th Cir.
1988) (contradicted opinion of a treating physician masepeted if ALJ provides specific and
legitimate reasons).

2. Dr. Bowerly

Dr. Bowerlyprovided psychological treatment to Plaintiff between November, 2009

December, 2010; he also provided responses in May and June, 2011 to Dr. Davies’ findin
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malingering, and performed a final psychological examination of Plaint@atober, 2011Dr.
Bowerly’s response to Dr. Davies’ IMigportagreedhe test results “represent a magnificatio
of true/legitimate symptoms” but construed the magnification not as malingering batliasta
“plea for help.” Tr. 468. Dr. Bowerly’'s report of his October, 2011 examination of Ffiainti
opinedPlaintiff's selfreport of his symptoms “is held somewhat in question based on the IN
results,” and consequently reported his diagnosis “did change somewhat based on the IM
results.” Tr. 469. Dr. Bowerly opined there “may or may not” be a pain disorder, amdskalg
only an unspecified depressive disordier. Unlike Dr. Davies, he did not find evidence of a
personality disorderld. Dr. Bowerly opined Plaintiff would benefit from a return to work,
finding him “likely capable of sedentary employment.” Tr. 470.

The ALJ rejected Dr. Bowerly’s critique of Dr. Davie’s malingering dzgig adopting
the reasons set forth a rebuttaby Dr. Davies. Tr. 27, citing Tr. 513-14. Inrpeular, the ALJ
and Dr. Davies rejected Dr. Bowerly's vidaintiff's symptom magnification was a cry for
help because that theory (which Dr. Davies described as “largely outdated&sappl
individuals who are not receiving psychological care, and Plaintiff had receesgment. Tr.

27,514. The ALacceptedr. Davies’ opinion Plaintiff's pain behavieras“histrionic and

over the top” andvas as extreme as Dr. Davies had seen in his career, and agreed with his

conclusion that Plaintifhad engaged in conscious manipulation to avoid rehabilitatibh.
Plaintiff challenges only the ALJ’s failure to adopt Dr. Bowerly’s opiniloat Plaintiff

was not malingering. Dkt. 10 at 12. Plaintiff provides no authority or argument to suigport

® The ALJ also rejected Dr. Bowerly’s opinion that Plaintiff could likely perforny eatlentary
work, on the ground that Dr. Bowerly’s expertise did not encompass assessingianaevel
in connection with Plaintiff's back impairment. Tr. 31. Plaintiff does not challenge this
determination, and Dr. Bowerly himself stated that he would “defer to anothemexami
regarding an impairment rating. Tr. 470.

ORDER AFFIRMING THE COMMISSIONER'’S DECI®N AND DISMISSING WTH
PREJUDICE- 11

b

=)

h



1C

11

12

13

14

15

16

17

18

19

20

21

22

23

contention; he appears merétyasserthe ALJ should have adopted Dr. Bowerly’'s
interpretation of Plaintiff's symptom magnification over Dr. Davies’ interpratatiut it is the
ALJ’s responsibility to assesise medical evidence ard resolveany conflicts or ambiguities in
the record.See Treichler v. Comm'r of Soc. Sec. Adn7in5 F.3d 1090, 1098 (9th Cir. 2014)
Carmickle533 F.3d at 1164. The ALJ provided specific and legitimate reasons for her
resolution of the conflictingnterpretatons of Plaintiff's acknowledged symptom magnificatio
by Drs. Bowerly and Davies.

3. Dr. Burlingame

Dr. Burlingame conducted an IME of Plaintiff in November, 2011. He administered
MMPI-II RF, which yielded an invalid and “exaggerated” result. Tr. 521. But unlike Dr.
Davies, Dr. Burlingame concludéide exaggeration and invalid results pointed not to
malingering, but to severe depression with psychotic features, aberramghipdianoia and
pain disorder. Tr. 521. Dr. Burlingame diagnosestipaumatic stress disorder arising out of
Plaintiff's youthful history in an Iran/lrag war refugee camp, pain disorder, major depressi
with psychotic features and polysubstance abuse history; he also diagnosed aityedssorder
not otherwise specified. Tr. 522. Dr. Burlingame opined Plaintiff became psoglgsamore
mentally ill after his 2005 industrial accidemtith depression and “escalating delusions and
psychotic features,” andinlike the other psychological examiners in the record, fauisevere
mental illness that would preclude all work.” Tr. 524.

The ALJ gave Dr. Burlingame’s assessment little weight, finding it wasgstent with
Plaintiff's reports of making progress in therapy, objective testing shosttiogg academic

abilities, malingering and extreme pain behaviors diagnosed by Dr. Davies, andraceais
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psychiatric hospitalizations or, until recently, any psychological tre@tioutside oPlaintiff's
L&l claim. Tr. 31.

Plaintiff argues, as he did with respect to Proano, the ALJ improperly disregarded [
Burlingame’s opinion based upon evidence thatdatedthe opinion. Dkt. 10 at 9Plaintiff's
argument is unavailing Dr. Burlingame’s diagnosis is itself based upon eventsiatiag his

examinatior—including delving deep into Plaintif’'youth—and is not premised upon any

intervening or new events that occuredter Dr. Davies’and Dr. Bowerly’s examinations earlie

in the same yearf-urthermore, Dr. Burlingamediagnose®f extreme psychological disability,
psychosis and delusions conflict with each of the other psychological evaluattbesecord—
bothbeforeandafterDr. Burlingame’s assessmentione diagnosed PTSD, and none found
psychotic elements or delusionSeeTr. 469 (Dr. Bowerly’'s 2011 diagnosis of depressive
disorder NOS); Tr. 713-14 (Dr. Davies’ diagnosis of malingering and persodaidrder NOS);
Tr. 813 (August, 2016 diagnosis of major depressive disorder, rule out secondary gain by
treating provide Community Services NorthwestThere is no merit to Plaintiff’'s argumeDr.
Burlingame’s opinion should prevail over each of these simply becdutsetiming.

As stated above, the ALJ is responsible for resolving conflicts in the medioad re
Carmickle 533 F.3d at 1164, and that resolution must be upheld where the evidence provi
reasonable support and is rationally interprefedtketf 180 F.3dat 1098, andviorgan, 169 F.3d
at 599. The ALJ did not err in rejecting Dr. Burlingame’s opinion.

4. Dr. Platt

Dr. Platt, an M.D. and neurologist, conducted an IME of Plaintiff in January, 2011.
Platt observed “there wasuch grunting, groaning, and guwling” during the examinatiorgnd

Plaintiff's gait was “much more [antalgic] in the examioatroom th[a]n when | observed him

ORDER AFFIRMING THE COMMISSIONER'’S DECI®N AND DISMISSING WTH
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walking in the hall.” Tr. 700. He also found an adequate sitting straight leg raise could ngt be

done due to Plaintiff's leaningalpation yiéded tight lumbar paraspinals but “probably no tru
spasmi; neurologictesting and motor stretigwere 5/5; and Plaintiff showed “very poor effort
during a partial sit up testd. Dr. Pratt found “no objective evidence of localized muscle
weakness, atrophy . . . and fjabjective localized muscle weakness in the right lower

extremity.” Tr. 703. There was likewise no reflex loks. Imaging showed “mild but

significant” change at L%51. Id. Dr. Pratt opined Plaintiff could not perform his prior job, but

would be capable of performingsadentarylectronics assembler job with modificatipns
including the ability to alternate sitting and standing and minimal bending, twisthiyiaring.
Tr. 702.

The ALJgave Dr. Pratt’'s opinion some weight, but disagreed with the requirements
as sedentary work and the need for a sit/stand option) that were more vedtneni her RFC
finding. Tr. 30. The ALJ found Dr. Platt did not adequately consider PlairalfEence of
neurological deficits, positive Waddell signs in prior examinations, evidence pt@ym
magnification and notations in the medical record that Plaintiff's subjective cionspleere
inconsistent with objective findings. Tr. 30.

Plaintiff contests the ALJ’s treatment of Dr. Pratt’s opinioum, merely summarizes his
report and quotes the ALJ’s findings. Dkt. 10 at 13. Plaimi#kes dare assertiothe ALJ’s
reasonsare not legitimatg but provides no argument beyotiee truism thaDr. Pratt’'s opinion
was based upon an examinatand chart review. Id. Inconsistency with theedical record is

a legitimate reason to discount a medical opinibammasetti533 F.3cat 1041. Moreover,

" This is, of course, also true of the other IME reports in the reébataonflict with Dr. Pratt’s
conclusions, including those of Drs. Winegar and Sims. Tr. 556-566; 677-689.
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Plaintiff's failure to support his assertion with legal argument or discussioadsguat¢o
preserve the issue for appeaidep. Towers350 F.3d at 929 (“we require contentions to be
accompanied by reasons”The ALJ did not err in her evaluation of Dr. Pratt’s opinions.

5. Robyn Oster

Robyn Oster, a vocational consultant, reviewéntiff's L&l claim file and issued a
report in February, 2012, concludiRgpintiff was permanently restricted from returning to wo
in any capacity based on a combination of his industrial injury and his psycholoancitions.
Tr. 642. Ms. @ter did not perform any examination of Plaintiff; her report relies solely tipo
examination by Mr. Franck and the opinions of Drs. Proano and Burlingame. Tr. 641-42.
does not discuss any of the additional evidence in the record that conflicts witlbphueas.

Id.

The ALJ gave Ms. Oster’s opinion little weight, because it did not comport with the
overall medical evidence record, including Plaintiff's lack of neuroldgieécits, the
inconsistency between his subjective complaints and objective findings, the ewaflence
malingering and symptn magnification, notations ofi&ntiff's progress in therapy, testing
revealing good academic abilities, and the absence of psychiatric hoapaabzor inpatient
treatment. Tr. 32.

Plaintiff argueghe ALJ erred in relying upon older medical evidence while failing to
acknowledge that Ms. Oster’s opinion was consistent with the “more recent” opinions of D
Proano, Burlingame and Pratt. Dkt. 10 at 13. The ALJ did not err. As aaceptable medical
source, the opinions of Ms. Oster may be given less weight, and may be discounted for
“‘germane” reasonsGomez v. Chatei74. F.3d 967, 970-71 (9th Cir. 1998)¢lina, 674 F.3dat

111. As the ALJ found, Ms. Oster’s opinions conflict with the evidence in the record, ngelu
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the opinons of acceptable medical sourée¥r. 32. This is a germane reason for discounting
her opinions.Molina, 674 F.3d at 1111.
D. Step Four and Five Findings

Plaintiff assertshe RFC and step five findings were erroneous because they failed t
include all of the limitations described by DPsoano, Burlingame, Bowerly, and Plaits.
Osterand Plaintiff. Dkt. 10 at 18-19The asseion fails because asistussed @ove theALJ did
notconmit reversible error inevaluatng that evidenceandacordingly did na err at stepsfour
or five. See Stubbs-Danielson v. Astr689 F.3d 1169, 1175-76 (9th Cir. 2008).

CONCLUSION

For the foregoing reasons, the Commissioner’s decisidRFBRMED and this case is

DISMISSED with prejudice.

DATED this 27" day ofDecember 2018.

157

BRIAN A. TSUCHIDA
Chief United States Magistrate Judge

8 As discussed above, there is no merit to Plaintiff's argument regarding thg tifthe various
opinions; there is no evidence that Plaintiff's condition has changed and, moreovest, @tdea
of the opinions (from Dr. Davies) is contemporaneous with the opinions upon which Plaint
relies.
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