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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA
LUTHER M.,
Plaintiff, CaseNo. C18-5205 TSZ
V. ORDER AFFIRMING THE
COMMISSIONER’S FINAL
NANCY A. BERRYHILL, Deputy DECISION AND DISMISSING THE
Commissioner oSocial Securityor Operationg CASE WITH PREJUDICE
Defendant.

Plaintiff seeks review of the denial bis application for Supplemental Security Incom
and Disabilityinsurance BenefitsPlaintiff contends the ALJ erred logjecting his testimony,
lay witness testimony, and several medical opiniddkt. 14. As discussed below, the Court
AFFIRMS the Commissioner’s finalecision andDISMISSES the casevith prejudice.

BACKGROUND

Plaintiff is currently56 years old, has a high school education, and has worked as &
HVAC installer, sheet metal worker, and a stock clekkministrative Record (AR} 1, 1108.
Plaintiff had neck fusion surgery in 2002, but continued to work until 2004. AR 578, 106.

Plaintiff first applied fordisability benefitsin September 2008. AR 1089, 198e

allegeddisability as ofAugust 1, 2007.AR 10892 Plaintiff’'s applicatiors weredenied initially
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on reconsideratigrand by an ALJ after a hearing in A@2D10. AR 1089, 193-96, 100, 200-0]

(.

The Appeals Council remanded the case, however. AR 1089, 239-41. Meanwhile, plaintiff had

a second neck fusion surgery in August 2011. AR 872-73.

After a newALJ conductedhearing in January and June 2013 ALJissued asecond
unfavorabledecisionin August 2013, and the Appeals Council denied reviair.1089, 132,
157, 59-72, 1-4. Plaintiff appealed to this court and, while his appeal was pending, filed 3
application for Supplemental Security Income in September 2013. AR 1090, 1239. This
based on the stipulation of the parties, remanded for consideration of new evidence iryFe

2015. AR 1219-20Plaintiff's 2013 application was denied initially but, on reconsideration

April 2015, plaintiff was determined to be disabled as of September 2013. AR 1090, 1251.

Appeals Council, however, in September 2015, ordered the ALJ to consolidate the applic
and issue a new decision. AR 1090, 1223-25.
The ALJ conducted hearings in August 2016 and July 28K/1124, 1157.0n

December 28, 2017, the ALJ issued a decision finding plaintiff disabled beginnieghBexc22

2017, due to a change in age category, but not disabled prior to that date. AR 1089-1111.

THE ALJ'S DECISION
Utilizing the five-step disability evaluation procesthe ALJfound:

Step one: Plaintiff has not engaged in substantial gainful activity since the August }
alleged onset date

Step two: Plaintiff hasthe following severe impairmentservical spine spondylosis
with radiculopathy and without myelopathy, status post C5-6 and C6-7 fusion, stat
C3-4 and C4-5 fusion, right shoulder tendonitis, and obesity.

120 C.F.R. 88 404.1520, 416.920.
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Step three: These impairmentsochot meebr equal the requirements of a listed
impairment?

Residual Functional Capacity: Plaintiff canperformlight work. He can reach

overhead (above shoulder level) only occasionally, and below shoulder level frequ
He can occasionally balance, stokpeel, and crouch. He cannot crawl or climb. He
must avoid even moderate exposure to extreme cold and heat, vibration, and hazs
cannot drive. He cannot rapidly or repeatedly rotate his head from side to side,ds|
be necessary to drive; however, he can turn his body and head as necessary to o
side. He can perform simple, routine tasks and follow short, simple instructionsin H
do work that requires little or no judgment and can perform simple duties that can
learned on the job in a short period. He cannot deal with the general public as in g
position or where the general public is frequently encountered as an essemteitedf
the work process. Incidental superficial contact with the general public jsetbtded.

Step four: Plaintiff camot perform pastelevantwork.
Step five: Prior to December 22, 201fherewere jobs that exist in significant number
in the national economy thplaintiff could have performed, and thus he was not
disabled. On December 22, 2017, applying the age categorieseuhanically and
considering the additional adversities in this case, plaintiff's aggagtehanged to an
individual of advanced age. There were then no jobs that existed in significant nui
that plaintiff could perform, and thus he became disabled.
AR 1093-1110. The Appeals Council did not assume jurisdiction, making the ALJ’s decis
Commissioner’s final decisionSee20 C.F.R. 88 404.984(d), 416.1484(d).
DISCUSSION
This Court may geaside the Commissioner’s denial of Social Security benefits only
the ALJ’s decision is based on legal error or not supported by substantial evidencedottie
as a whole.Trevizo v. Berryhill 871 F.3d 664, 674 (9th Cir. 2017). Each of an ALJ’s findin
must be supported by substantial evideriReddick v. Chaterl57 F.3d 715, 721 (9th Cir.

1998). “Substantial evidence” is more than a scintilla, less than a preponderanceuand is

relevant evidence as a reasonable mind might accept asagelémsupport a conclusion.

220 C.F.R. Part 404, Subpart P. Appendix 1.
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Richardson vPerales 402 U.S. 389, 401 (1971 agallanes v. Bower881 F.2d 747, 750 (9th
Cir. 1989). The ALJ is responsible for determining credibility, resolving confhiatsedical
testimony, and resolving any otherlaiguities that might existAndrews v. Shalalé3 F.3d
1035, 1039 (9th Cir. 1995). While the Court is required to examine the record as a whole
neither reweigh the evidence nor substitute its judgment for that of the Coamarshomas
v. Barnhart 278 F.3d 947, 954 (9th Cir. 2002). When the evidence is susceptible to more|
one interpretation, the Commissioner’s interpretation must be upheld if ratuah v.
Barnhart 400 F.3d 676, 680-81 (9th Cir. 2005).
A. Medical Opinions

A treatingphysician’s opinion is entitled to greater weight than an examining physig
opinion, and an examining physician’s opinion is entitled to greater weight than a nariega
physician’s opinion.Garrison v. Colvin 759 F.3d 995, 1012 (9th Cir. 2014). An ALJ may ol
reject the uncontradicted opinion of a treating or examining doctor by givViear ‘@nd
convincing” reasonsRevels v. Berryhill874 F.3d 648, 654 (9th Cir. 2017). Even if a treatin
or examining doctor’s opinion is contradicted by another doctor’s opinion, an ALJ may on
reject it by stating “specific and legitimate” reasoit. The ALJ can meet this standard by
providing “a detailed and thorough summary of the facts and conflicting clevadénce,
stating his interpretation thereof, and making findingd.”(citation omitted). “The ALJ must
do more than offer his conclusions. He must set forth his own interpretations and ekplain
they, rather than the doctors’, are corred®éddick 157 F.3d at 725.

1. Thomas L. Gritzka, M.D.

, it may

than

ian’s

m

—

y

g

y

Dr. Gritzka a board certified orthopedic surgeon, examined plaintiff in June 2012 and

reviewedhismedicalrecords. AR 952-54. In a July 2012 reportdianosed plaintiff with
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“Status post C5 through C7 anterior cervical discectomy and fusion; status post C3 to C5
cervical fusion”;"Diffuse cervical myelomalaci&6 (i.e. softening aothe cervical spinatord
with neuronal los$) and “Diffuse multilevel cervical degeerative spadylosis” AR 959. Dr.
Gritzkaopined that, since September 2007, plaintiff has not been able to maintaiméull-
“sedentary, light or medium work.” AR 959. Dr. Gritzka opined ghaintiff's complaintsof
chronic neck pain, sleep disturbances, difficulty grasping, and need to liendyeconsistent
with objective medical findings. AR 960. Dr. Gritzka opined that plaintiff could not perfor
light work because of arm and hand weakness, and could not perform sedentary work be
either looking down at desktop level or up at a computer screen would be unsustainable.
959. Dr. Gritzka opined that plaintiff would need to lie down for two or more hours a day
“on a more probable than not basis,” this has been true since September 2007. &R 860.
more probable than not basis, since September 2007, if plaintiff had attempted evearysedé
work he would have missed three days of work per month. AR 961.

The ALJ gave Dr. Gritzka’s opinions “little to no weight” because thegemconsistent|
with the medical record and plaintiff's activities, and because Dr. Gritilka teeavily on
plaintiff's attorney’s representations of the record and “did not make an indepasdeasment
of the facts’ AR 1104-05.

a. Medical Record

Conflict with the medical record can be a specific and legitimate reasorctuulisa
doctor’s opinions.See Batson v. Comm’r of Soc. Sec. Ad8B0 F.3d 1190, 1195 (9th Cir.
2004) (that opinions were “contradicted by other statements and assesdrfeainant’s]
medical conditions” and “conflictfed] with the results of a consultativeicaédvaluation” were
specific and legitimate reasons to discount the opinions).

ORDER AFFIRMING THE
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As the ALJ noted, plaintiff's treating neurosurgeon, Peter G. Brown, M.D., who

pefformed plaintiff'ssecond fusion surgery in August 20&fgted that the December 2011

follow-up MRI “looked good....” AR 1048. In January 2012, plaintiff reported he was “doing

great” despite some remaining neck stiffness. AR 978. In April 2012, filaras discharged
from physical therapy because the goals, improved neck and arm range of motieduzed r
pain, had been met. AR 983. Together, this is substantial evidence supporting the ALJ’S
that the medical evidence conflicted with Dr. &ka’s opinionss

Plaintiff argues that Dr. Gritzkaeviewed the evidence, including imaging results and
reduced range of cervicalotion, andvas better qualified to interpret the medical evidence t
a layperson such as the ALJ. Dkt. 14 atH# points out that Dr. Gritzka found atrophy in the
right arm. SeeAR 958. It is undisputed that plaintiff hasr@duced range of neckotion, and
the ALJ accounted for it in the RFC by limiting his stdeside movementSeeAR 1097. The
ALJ accounted for som@eakness in plaintiff's arms by limiting him to light work. AR 1097
Dr. Gritzka is indeed qualified to interpret imaging data, but it remains the Adsp®nsibility
to resolve conflicts in the medical eviden@&eeAndrews 53 F.3dat 1039

The Court concludes that conflict with the medical record was a specific anchégiti

reason to discount Dr. Gritzka’s opinions.

3 The ALJ also noted that, in January 2012, plaintiff reported the surgery had reduced the
his neck, especially when elevating or extending his arms. AR 943. The ALJ fouridshat |

directly contradicted plaintiff's report to Dr. Gritzka that he cannot do “any overhead work.|...

AR 955, 1104. Dr. Gritzka did not, however, opine that plaintiff was limited in overhead
reaching.SeeAR 959-61. Regardless, the ALJ relied on sufficient other eceléhat the
medical evidence contradicted Dr. Gritzka’s opinioSge Molina v. Astry&74 F.3d 1104,
1117 (9th Cir. 2012) (error harmless if “inconsequential to the ultimate disability
determination”).
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b. Plaintiff's Activities

Conflict with a claimant’s activities may justify rejectingreedicalopinion. Ghanim v.
Colvin, 763 F.3d 1154, 1162 (9th Cir. 201480me of the cited activities did not conflict with
Dr. Gritzka’s opinions. The ALJ discounted Dr. Gritzka’s opinions in part becausefplainti
reported doing yard work, raking leaves, and playing witir@eyearold, although these
activities increased his neck and shoulder pain. AR 1102 (citing AR 777, A88jities that
plaintiff had to stop because of his impairments do not contradict Dr. Gritzka’s opiinains
plaintiff could notsugain full-time employnent The ALJ also cited a long list of activities,
mostrelatively minor such as going outside and feeding a cat, but does not explain how tf
activities contradict Dr. Gritzka’s opinions. AR 1182e also Garrison/59 F.3d at 1016
(“impairments thatvould unquestionably preclude work ... will often be consistent with doi
more than merely resting in bed all day”). The ALJ also ¢dettl prospecting,” but plaintiff
described that activity as “walk[ingJith his girlfriend to a stream arshhedigs upthe stream
bottom, sluices it, and gives him the gold.” AR 1580 (emphasis added). Being able to wa
not contradict Dr. Gritzka’s opinions.

However, the ALJ also noted that in 2008 plaintiff reported he could “lift no more th
20 Ibs,” although by 201fe statedhe could only lift five pounds. AR 437, 50%he ability to
lift 20 poundscontradics Dr. Gritzka’s opinions that] slince[plaintiff's] alleged onset date of
9/1/07,” plaintiff has been unable to perform light work, which involvésly a maximum of 2(
pounds, or even sedentary work, with apbmnd lifting limit AR 959;see alsAR 1046
(memo to Dr. Gritzka explaining lifting limits for sedentary digtit work according to Social
Security regulations).
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Plaintiff's selfreported ability to lift up to 20 pounds was a specific and legitimate re
to discount Dr. Gritzka’s opinions.

C. Attorney Influence

The ALJconcluded that Dr. Gritzka “did not make an independent assessment of t
facts” because plairfis attorneyat the time, Ms. Lyonprovided a “‘Personal History’ and a
brief summary of some of the medical evidence to Dr. Gritzka” and asked whsageedid with
plaintiff's treating physician’s 2007 and 2008 opinions that plaintiff could perforensaxy or
light work. AR 1105.

In the absence of “evidence of actual improprieties” an ALJ “may not assume that
doctors routinely lie in order to help their patieoddlect disability benefits.”Lesterv. Chater
81 F.3d 821, 832 (9th Cir. 1995). The Ninth Circuit has further explained:

[T]he fact that the examination was conducted at the request of an attorney is

relevant where the opinion itself provides grounds for suspicion as to its

legitimacy. We have held the source of a referral to be relevant where there is no

objective medical basis for the opinidyrkhart v. Bowen856 F.2d 1335, 1339

(9th Cir.1988), and where there is evidence of “actual improprieties” on the part

of the doctor whose report the ALJ chooses to rejgatlee v. Chatep4 F.3d
520, 523 (9th Cir. 1996) (per curiam).

Nguyen v. Chaterl00 F.3d 1462, 1464 (9th Cir. 1996). Here, Dr. Gritzka provided extens
medical findings to support his opinions, and neither the ALJ nor the Commissioner point
evidence of actuaimproprieties. That Dr. Gritzka received a summary of evidence and spe
guestions prepared by plaintiff's attorney is not improper. He performed arsieet@hysical
examination and reported the results of multiple objective tests, and therevisi@ace that he
altered his findings or opinions to suit plaintiff's attorndhe ALJ cited a case from outside
this circuit in support of his conclusion that Dr. Gritzka “did not make an independent
assessment of the facts.” AR 1104. That case siagbhplishes thanattorney’'s summarghat
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was provided to gestifying expershould be made available for purposes of cross-examina
See Elm Grove Coal Co. v. Dir.,, O.W.C#80 F.3d 278, 303 (4th Cir. 2007) (“attornexpert
communications @t explain the lawyes’ concept of the underlying facts, or his view of the
opinions expected frortestifying] experts, are not entitled to protection under the work pro
doctrine”). Hereplaintiff's attorney’s summargnd questions to Dr. Gritzkaenemade part of
the record.SeeAR 1040-46. Although the attorney wrote “Please explain why you disagrg
with the treating physician’s opinion, Dr. Gritzka could easily have respondedhtfedt, he
agreed.SeeAR 1044. There is no evidence that [ritzka abdicated his professional
responsibilityas a doctodue to the wording of the questions.

As in Nguyen Dr. Gritzka’s “credibility is not subject to attack” on the basis of the

source of the referral. 100 F.3d at 1465.

Although reliance on plaintiff's attorney was not a valid reason to discount Drk&sitz

opinions, inconsistency with the medical record and with plaintiff's activities ggecific and
legitimate reasons. Theourt concludes th&LJ did not err by discounting Dr. Gritzka’'s
opinions.

2. Mark Heilbrunn, M.D.

In March 2015, Dr. Heilbrunn examined plaintiff and reviewedMiesch 2011 cervical
MRI and June 2014 left knee MRI. AR 1583. Dr. Heilbrunn opined that plaintiff could
occasionally lift/carry up to 10 pounds with either hand. AR 1587. Left hand grip strergtt
decreased, and he could not push or pull with it. AR 1588. Plaintiff could occasionally re
below shoulder level and never above shoulder leidel. He could stand/walk three hours a d
total, “at least’five minutes at a time. AR 1587.
ORDER AFFIRMING THE
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The ALJdiscounted Dr. Heilbrunn’s opinions because they relied on plaintiff's

discredited reports and were inconsistent with his own findings and other medienlce. AR

1106-074
a. Reliance on Plaintiff’'s Reports
An ALJ may discount a doctor’s opinions tHate based ‘to a large extent’ on an
applicant’s seHreports and not on clinical evidence€'. Ghanim 763 F.3d at 1162 (quoting

Tommasetti v. Astry®33 F.3d 1035, 1041 (9th Cir. 2008)). “However, when an opinion is
more heavily based on a patient’s gefports than on clinical observations, there is no
evidentiary basis for rejecting the opiniodd. Andan ALJ does not providsufficientreasons
for rejecting an examining doctor’s opinion by questioning the credibility of thenpa
complaints where the doctor does not discredit those complaints and supports the ultimat
opinion with her own observation®yan v. Comm’r of Soc. Sec. Admb28 F.3d 1194, 1199-

1200 (9th Cir. 2008) (citingdlund v. Massanay2z53 F.3d 1152, 1159 (9th Cir. 2001)).

not

The ALJ discounted Dr. Heilbrunn’s opinions because plaintiff had not told him that he

used an exercise bikerhich he did mention to another doctor. AR 110380 Also, gaintiff
told Dr. Heilbrunn that he “often needs help with dressing” yet he told another doctoisthat

daily activities include dressing, with no mention of needing heRR 1584, 1580.Yet there is

4 The ALJ also discounted Dr. Heilbrunn’s opinions because he only examined plaintiérat)
reviewed few records. AR 1107. But an ALJ must consider all medical opinions, whethef

treating, emamining, or nonexamining medical sourc&eeSSR 966p, 1996 WL 37418at *1

(S.S.A. July 2, 1996 adjudicator will always consider the medical opinions in the case re¢

together with the rest of the relevant evidéhce

® Othersupposed inconsistenciig ALJ cited indicate a misreading the record. Ah& wrote
that “the claimant told Dr. Heilbrunn that he does no ... cleaning,” but plaintiff actoddl Dr.
Heilbrunn that he “does a small amount of sweeping and mopping.” AR 1107, 1584. Theq
wrote that plaintiff told providers that he “felt bettdter going outdoors and getting exercise
but the “exercise” was gold prospecting, which only required plaintiff talwAR 1107, 1441.
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no indication that Dr. Heilbrunn’s opinions were based heavily on plaintiff's selftezpor
activities. Dr. Heilbrunn performed a detailed physical examination, incluxéssuring
coordination, strength, reflexes, and range of moti®@eAR 1585-87. Dr. Heilbrunn
specifically stated that his lifting/carrying determinatioaswmeasured in the examination....
AR 1587.

In July 2014, plaintiff told a treatment provider that he injured himself by stepping
a gopher hole “while mowing the lawn....” AR 1590. This indicates that plaintiff lasta
mow a lawn, which requires pushing and/or pulling with the arms. Dr. Heilbrunn opined t
plaintiff “would have difficulty using his left hand for pushing and pulling but is ablest the
right for this maneuver. The claimant is rigland dominant.” AR 1588. Dr. Heilbrunn’s
opinions are thus not inconsistent with ptdfis ability to mow.

The ALJ also stated that Dr. Heilbrunn “relied on the claimant’s subjeetpaets,” but
does not indicate how. AR 1107. The only subjective claim in Dr. Heilbrunn’s report is th
plaintiff rated “his neck pain, with medicatipas ‘56/10.” AR 1583. There is no dispute thg
plaintiff experiences neck pain. And there is no indication that Dr. Heilbrunn’s opiniort v
were based on an extensive physical examination, dependbeid self-reported pain level.

The Court concludes the ALJ erred by discounting Dr. Heilbrunn’s opinions as bas|

more on plaintiff's selreports than on clinical observations.

Plaintiff told another doctor that his “arm hurts making it difficult to shave” but sgavas not
mentioned in Dr. Heilbrunn’s report. AR 1580; AR 1107. Plaintiff told the other doctor th:
did “yard work” and told Dr. Heilbrunn that he was “able to rake outside for a shaytl pdri
time.” AR 1107, 1580, 1584. These are not inconsistetita¢sufficeto discount Dr.
Heilbrunn’s opinion.
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b. Inconsistency with Own Findings
Incongruity between a physician’s opinions and her own findsgs'specific and
legitimate reason for rejecting” the opinionBommaset}i533 F.3d at 1041.
The ALJ found it inconsistent that Dr. Heilbrunn found “decreased dexterous move
and reduced strength in the upper extremities” yet found “normal gait; normalexppnity

sensation; no muscle atrophy and that wrist, hands, fingers, and thumbs were ‘noARal.

ments

1107 (citations omitted). None of these are obviously contradictory, and no medical opinjon in

the record suggests that they.af&ait is not directhaffected byarm and hand impairments.
Sensation and strength are mediated by different neurons (sensory or motorpaindemt of
one is not necessarily tied to impairment of the other. Atrophy may not follow wedikiness
weak muscles are still being usedt. Beilbrunn reported that plaintiff's wrists, hands, finger
and thumbs were normal in appearance, but tested their functional strengttegepAf 1586.

The Court concludes the ALJ erred by discounting Dr. Heilbrunn’s opinions based
internal irconsistency.

C. Inconsistency with Other Medical Evidence

Contradiction with othemedical recordis also a specific and legitimate reason to
discount a doctor’s opinionSee Batsar359 F.3d at 1195The ALJ concluded that “the
longitudinal evidence suggests fewer restrictions than indicated by Dr. idgilbrAR 1107.
One examplehe ALJgave waghatDr. Heilbrunn found upper extremity strength of 3/5
bilaterally, while plaintiff's treating doctohdam Burkey, M.D., found 5/5 strength bilaterally

July 2015 AR 1107, 1586, 1549.A few weeks after plaintiffsAugust2011 fusion surgery, h

® The ALJ also stated that “most other treatment notes show few, if any, Brafisggnificant
weakness or reduced dexterity....” AR 1107. But the notes the ALJ cited do not include
ORDER AFFIRMING THE
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arm strength was already 4+/5. AR 881. By November 2011 it was up to 5/5. AR970.
addition, Dr. Heilbrunn did not have the benefit of seeindideembe 2011 MRI, which
plaintiff's treating neurosurgeon said “looked good....” AR 1048. Taken together,
inconsistencies with the overall medical record were a sufficiently specifiegmichate reasor
to discount Dr. Heilbrunn’s opinions.

Although two of thereasonshe ALJ providedvereimproper, the error was harmless
because one proper reason remaBse Molina674 F.3dat 1115 (error harmless if
inconsequential to the ultimate nondisability determinati@aymickle v. Comm’r, Soc. Sec.
Admin, 533 F.3d 1155, 1163 (9th Cir. 2008) (because valid reasons to discount claimant’
testimony remain, inclusion of erroneous reasons was harmless). The @wilutles the ALJ
did not err by discounting Dr. Heilbrunn’s opinions.

3. Daniel Fredericks, M.D.

In Ocober 2009, based on an examination, Dr. Fredericks opined that plaintiff wou
have marked, or very significant, limitations on his abilities to stand, walk, lift, éasad carry
and could only sustain sedentary work. AR 761. The ALJ discounted these opinions beg
report did not include objective findings, and the opinions were inconsistent with the over
medical evidence and plaintiff's activities. AR 1106. The only clinical findingeweck pain
and a range of motiaiat is decreased an unspecified degree. AR 760. The report also s
“see chart” but no chart is attached. AR 78( ALJ need not accept a medical opinion that
“brief, conclusory, and inadequately supported by clinical findinghidbmas 278 F.3cat 957.

Because the ALJ provided the specific and legitimate reason that Drri€ketdepinions were

measures of strength or dexterityeeAR 1396-1517, 1605, 1693-1757.
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brief, conclusory, and unsupported by clinical findings, the Court concludes the ALJ éid n
by discounting his opinions.

4. Jeffrey Tan, M.D.

In July 2014, plaintiff's treating physician, Dr. Tditled out a Physical Functional
Assessment Form. AR 1081-83. He opined that plaintiff could sit for four hours and stan
four hours per day total, and would need to recline or rest for four hours a day. AR 1081.
opined that plaintiff could lift five pounds and carry up to 20 pounds. AR 1081. Plaintiff ¢
reach, handle, or finger only 30 minutes each per day. AR 1081-82. Neck range of motic
decreased. AR 1082. Plaintiff would be off task more than 30% of the time, and would n
three days of work per month. AR 1083.

The ALJ gave Dr. Tan’s opinions “little weight” because he failed to providieiguit
rationale. AR 1106. The basis for Dr. Tan’s opiniaas the‘Orthopedic Evaluationyp
Thomas Gritzka, MD dated 7/03/12....” AR 1083. Dr. Tan’s own examinations typically
recorded only reduced neck range of motion and tenderness, whichatownt forhis
opinions of extreme limitationsSege.g, AR 1398, 1420-21Because the ALJ pmissibly
discounted Dr. Gritzka’s opinions, he also permissibly discounted Dr. Tan’s opiniondiduht
on them.

The Court concludes the ALJ did not err by discounting Dr. Tan’s opinions.

B. Plaintif f's Testimony

Where, as here, an ALJ determines a claimant has presented objective medical ev
establishing underlying impairments that could cause the symptoms alleged,rans tioe
affirmative evidence of malingering, the ALJ can only discount the cldisn@stimony as to
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symptom severity by providing “specific, clear, and convincing” reasons thaigpersed by
substantial evidencelrevizq 871 F.3d at 678.

Plaintiff argues that the ALJ erred by failing to provide reasons to disb@iallegation

thatdue to discomfort he could only sleep about 4.5 hautay leading to daytime fatigue and

sleepiness. Dkt. 14 at 14laintiff citesLaborin for the proposition that the ALJ must discredi

each allegation separately. Dkt. 14 atlB4(citingLaborin v. Berryhill, 867 F.3d 1151, 1155
(9th Cir. 2017)).Laborin provides that “the ALJ must give ‘specific, clear, and convincing
reasons for rejectinghe testimony by identifyingwhichtestimony [the ALJ] found not

crediblé and explaining whichevidence contradicted that testimdhyLaborin, 867 F.3d at

1155 (alterations in original) (quotirgrown-Hunter v. Colvin 806 F.3d 487, 489, 494 (9th Cir.

2015)). Plaintiff interprets this to mean that the ALJ can only rejeali@gationif other

evidence contradicts that specifiltegation Dkt. 14 at 15 (“each of the many reasons the ALLJ

did offer to discredit Plaintiff did so only in general, not in direct contradiction todep sl
claims”). However, once an ALJ has specified which evidence contradicts which testimor
Ninth Circuit permits the ALJ to make a more general credibility assessmentdrage
contradiction or any other specific, clear, convincing reaSwsee.g, Thomas278 F.3d at 960
(“the ALJ properly rejected her tasiony by ... providing a specific, clear and convincing
reasorfto concludelthat her testimony was generally not credibléight v. Soc. Sec. Admjn.
119 F.3d 789, 792 (9th Cir. 1997) (“An ALJ’s finding that a claimant generally lacked citgd

is a pemissible basis to reject excess pain testimony.The Court must therefore uphold the

" In Laborin, according to the concurrently filed unpublished disposition, the ALJ approach
the claimant’s testimony piecemeal and rejected each symptom based on iecoesisand
thus the reviewing court analyzed the ALJ’s decision in a similar piecensbabriaSee
Laborin v. Berryhil| 692 Fed. Appx. 959, 961 (2017). A symptbgpasymptom approach is nd
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ALJ’s credibility determination if he provided a specific, clear and convin@agon supported
by substantial evidencelrevizq 871 F.3d at 678.

The ALJ discounte plaintiff's testimony as inconsistent with the medical evidehise
own statements, and his activities. AR 1099, 1101, 1P0&intiff does nothallenge these
reasons. For example, November 2011, four months after his second fusion surgery, he
denied arm weakness and the doctor foutidupper extremitystrength. AR 970. His own
statement, and the medical evidertbesconflict with his allegations that he cannot lift more
than five pounds. AR 509, 538. Plaintiff reported a pain level ekthut of terand a
functional level of eight out of terpnflicting with his allegation that he “can’t do anything”
because of pain. AR 983, 1604, 16®ith regard to sleep concerns, in at least one treatmel
note plaintiff attributed his poor sle@pt to pain buto “financial concerns.” AR 785AR 1100.
The inconsistencies cited by the ALJ, including these examples, were a suyfispaific,

clear, and convincing reason to discount plaintiff's testimony, wihidiadeshis sleep

allegations.
The Court concludes the ALJ did not err by discounting plaintiff's testimony.
C. Lay Witness Statement

An ALJ may discount lay witness testimony by giving a germane red3iedrich v.
Berryhill, 874 F.3d 634, 640 (9th Cir. 2017).
Plaintiff's girlfriend submitted a function report in 2010, stating that plaintiff can onl

five pounds, cannot reach above his shoulders, can only walk one block and sit for ten m

nt

y lift

nutes,

required, howeverSeelight, 119 F.3d at 798eversing and remanding because “the ALJ failed

to articulate an acceptable reasmther for disbelieving Ilght’s testimony in general or for
discrediting his pain testimony specificé)ly
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and cannot hold things for more than five to ten minutes. AR 478. The ALJ dsddent
statement because her allegatianisich weregenerally the same as plaintiff's, were similarly
inconsistent with the overall record. AR 1108. Because the reasons to discount’plaintiff
testimony were clear and convincing, it follows that talsp met the lower standard for
germane reason$SeeValentinev. Comm’r, Soc. Sec. Admib74 F.3d 685, 694 (9th Cir. 200¢
(“In light of our conclusion that the ALJ provided clear and convincing reasons fotimgje
Valentines own subjective complats, and because Ms. Valentisgestimony was similar to
such complaints, it follows that the ALJ also gave germane reasonseidingjher

testimony.). The Court concludes the ALJ did not err by discounting plaintiff's girlfriend’s

statement.
CONCLUSION
For the foregoing reasons, the Commissioniana decision isSAFFIRMED and this
case iIDISMISSED with prejudice.

DATED this 7th day of February 2019.

wg?&ﬂ»}

Thomas S. Zilly
United States District Judge
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