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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE
PHILLIP LEE BOYER
Plaintiff, CaseNo. C18-5263 RAJ
V. ORDER AFFIRMING THE
COMMISSIONER’S FINAL
NANCY A. BERRYHILL, Deputy DECISION AND DISMISSING THE
Commissioner of Social Security for Operatiy CASE WITH PREJUDICE
Defendant.

Plaintiff seeks review of the denial bis application for Supplemental Security Incom
Plaintiff contends the ALJ erred bgjecting his and lay withesses’ testimony and an examir]
doctor’s opinions, and failing to account for all his limitations. Dkt. 15. As discussed belg
CourtAFFIRMS the Commissioner’s finalecision andISMISSES the caewith prejudice.

BACKGROUND

Plaintiff is currently50 years old, has a high school education, and has worked as &
animal care attendant and a seafood labokdministrative Transcript (Tr.) 34In January
2014plaintiff applied for benefits, allegindjsability as ofApril 2011. Tr. 77.Plaintiff's
applicationwasdenied initially and on reconsideration. Tr. 89, 183ter the ALJ conducted a

hearingin November 2016, the ALJ issued a decision fingitagntiff not disabled. Tr. 48, 18-
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35.
THE ALJ'S DECISION
Utilizing the five-step disability evaluation procesthe ALJfound:

Step one: Plaintiff has not engaged in substantial gainful activity since the January
application date.

Step two: Plaintiff hasthe following severe impairmenta:neurocognitive disorder,
personality change secondary to brain injury, an anxiety disorder, depression, antg
personality disorder, and kyphosis.

Step three: These impairmentsochot meet or equal the requirenteof a listed
impairment?

Residual Functional Capacity: Plaintiff canperformmediumwork, lifting, carrying
pushing or pulling 50 pounds occasionally and 25 pounds frequently, sitting six ho
day, and standing and walking six hours per ddgis limited to simple, routine,
repetitive tasks, simple wotlelated decisions, and superficial contact with coworker
and the public. Superficial contact is defined as being able to pass people in the
hallways, but not being required to interact with coworkers or the public as part of
daily job requirements. Any task must be able to be completed independently Wit
need for coordinated effort from coworkers.

Step four: Plaintiff camot perform pastelevantwork.

Step five: As thereare jobs that exist in significant numbers in the national econom
plaintiff can perform, he is not disabled.

Tr. 20-35. The Appeals Council denied plaintiff's request for review, making the Akdision
the Commissioner’s final decision. Tr21.
DISCUSSION
This Court may set aside the Commissioner’s denial of social security bemgfiisthe

ALJ’s decision is based on legal error or not supported by substantial evidenceesrotideas a

120 C.F.R. § 416.920.

220 C.F.R. Part 404, Subpart P. Appendix 1.

3 The rest of the procedural history is not relevant to the outcome of the case andisittaas
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whole. Trevizo v. Berryhill 871 F.3d 664, 674 (9th Cir. 2017). Each of an ALJ’s findings n
be supported by substantial evidenBeddick v. Chaterl57 F.3d 715, 721 (9th Cir. 1998).
“Substantial evidence” is more than a scintilla, less than a preponderance, sidredesvant
evidence as a reasomalmind might accept as adequate to support a concluBichardson v.
Perales 402 U.S. 389, 401 (1971Yagallanes v. Bower881 F.2d 747, 750 (9th Cir. 1989).
The ALJ is responsible for determining credibility, resolving conflicts in nakdestimory, and
resolving any other ambiguities that might exi&hdrews v. ShalaJé3 F.3d 1035, 1039 (9th
Cir. 1995). While the Court is required to examine the record as a whole, it may reitagh
the evidence nor substitute its judgment for that of the Commissidhemas v. Barnhar278
F.3d 947, 954 (9th Cir. 2002). When the evidence is susceptible to more than one interp
the Commissioner’s interpretation must be upheld if ratioBakch v. Barnhart400 F.3d 676,
680-81 (9th Cir. 2005).
A. Examining Doctor Daryl Birney, Ph.D.

An ALJ may only reject the uncontradicted opinion of a treating or examining doctg
giving “clear and convincing” reason&evels v. Berryhill874 F.3d 648, 654 (9th Cir. 2017).
Even if as hereanexamining doctor’s opinion is contradicted by another doctor’s opinion,
ALJ may only reject it by stating “specific and legitimate” reasdds.The ALJ can meet this
standard by providing “a detailed and thorough summary of the facts and condiotiog|
evidence, stating his interpretation thereof, and making findirigs (titation omitted). “The
ALJ must do more than offer his conclusions. He must set forth his own interpretations a
explain why they, rather than the doctors’, are cosreReddick 157 F.3d at 725.

In 2005,Dr. Birneyopined that plaintiff “would likely not show up for work regularly.
Tr. 773. He also opined that plaintiff would be unable to “[s]et realistic goals or preaie
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independently of others.Id. The ALJgave Dr. Birney’s opinions “partial weight” because ti
were unsupported by the record and his own findings, and based instead on plairfti#iscsel
Tr. 31-32. The ALJ also discounted Dr. Birney’s opinions because they were pagtlydmas
alcohol dependence with relapses, which no longer contributed to plaintiff's longatilr. 32.

Plaintiff argues that the ALJ’s findings regarding alcohol relapsesarsupported by
substantial evidence because Dr. Birney’s report notes that plaintiff baglpses in two
years, while a more recent 2014 report notes that plaintiff relapsed once ievio@ipryear. Tr
763, 799. However, the 2014 report noted “one drink” while Dr. Birney’'s 2005 report note
in his latest relapse plaintiff haddosumed a bottle of champagne.” Tr. 799, 763. The 201
medical opinion diagnosed alcohol use disorder “in sustained remission” while Diy Birne
diagnosed alcohol dependence “in sustained partial remission.” Tr. 801, 764. The®014
noted 11 years of sobriety while Dr. Birney’s report was based on only twoofesnisriety. Tr
798-99, 763. It was reasonable for the ALJ to find that a relapse of one drink, witlyear11-
track record of sobrietys different from relapsing by consuming an entiottlerelatively early
in plaintiff's recovery See Batson v. Comm’r, Soc. Sec. Adm3iB9 F.3d 1190, 1193 (9th Cir.
2004) (“[T]he Commissioner’s findings are upheld if supported by inferences réasdravn
from the record.”).Dr. Birney wrote thaplaintiff’s alcohol dependence contributes to his
limitations because he “may have [alcohol] relapses.” Tr. 774. The ALJ tleeremonably
concluded that plaintiff's current limitations were less severe, becaussadpsas had
diminished. The ALJ did not err by discounting Dr. Birney’s opinions on the grounds of
lessened alcohol dependence.

Incongruity between a treating physician’s opinions and her own medical recards i
“specific and legitimate reason for rejecting” the opiniohemmasetty. Astrue 533 F.3d 1035
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1041 (9th Cir. 2008). Dr. Birney found largely normal intelligence and memory; however,
plaintiff completed the trailsnaking tests so slowly that it indicated “cognitive impairment.”
764; Tr. 763. Mental status results were mixed, with abnormal mood and affect but full
orientation and no delusions. Tr. 763. Plaintiff argues that Dr. Birney’s opinions greatalg
supported by his findings of flat affect, depressed mood, brief communication,y'mildl
defective” everydayudgment, marginal grooming, and cognitive impairment. Tr. 762-65.
Birney's findings showed some normal and some abnormal results, and Dr. Birney used |
professional expertise and judgmenirterpretthe findingsinto opined limitations The ALJis
not equipped to substitute his judgment for Dr. Birney’s in interpreting the mix oahamd
abnormal resultsSee Moghadam v. ColviNo. C15-2009FSZ-JPD, 2016 WL 7664487, at *6
(W.D. Wash. Dec. 21, 2016pchmidt v. Sullivar914 F.2d 117, 118 (7th Cir. 1990) (“[JJudge
including administrative law judges of the Social Security Administration, neusateful not to
succumb to the temptation to play doctor. . . . The medical expertise of the SouardlySec
Administration is reflected in regulatis; it is not the birthright of the lawyers who apply the
Common sense can mislead; lay intuitions about medical phenomena are often wirdegigl
citations omitted).In particular, the ALJ’s discounting Dr. Birney’s opinions because he dig
“not reconcile the claimant’s relatively normal cognitive testing” ignores both ibre3s
findings of cognitive impairment and the fact that some of plaintiff'scagnitive results, such
as mood and affect, were abnormal. Tr. 32; Tr. 7B3 ALJ erred B discounting Dr. Birney’s
opinions as unsupported by his own findings.
The ALJalsoerred by discounting Dr. Birney’s opinions on the grounds that plaintif
lack of mental health treatment contradicted the finding that his mood was ddpi®ss€r.
32. While Dr. Birney observed that plaintiff appeared depressed, he reporteaitht pl
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“denie[d] feeling depressed other than ‘sometimes, for a day,” about every ake.Wdr. 763.
That plaintiff did not believe he suffered from depression explains why he did kdteasaent
for it. “[I]t is common knowledge that depression is one of the most underreported illness
the country because those afflicted often do not recognize that their conditiots r@flec
potentially serious mental illnessNguyen v. Chaterl00 F.3d 1462, 1465 (9th Cir. 1996)
(citing Warren E. Leavy, Hidden Depression, Chi. Trib., Feb. 1, 1996 at 7 (noting thatla
million adult Americans suffer from depression in a given year and that tves-tbfi them do
not get teatment)).

The ALJ also erred by discounting Dr. Birney’s opinions as heavily based onffxaint
selfreport. “[T]he rule allowing an ALJ to reject opinions based on self-reports does not 3
in the same manner to opinions regarding mental illnedBackv. Berryhill, 869 F.3d 1040,
1049 (9th Cir. 2017) Clinical interviews and mental status evaluations “are objective meag
and cannot be discounted as a ‘seffort.” Id. While Dr. Birneyof course reported plaintiff's
statementshe alsgperformeda clinical interview, mental status examination, and several
cognitive tests. Tr. 762-71As in Buck Dr. Birney’s “partial reliance on [plaintiff's] self
reported symptoms is thus not a reason to reject his opinidn.”

The errors are harmless, however, because the ALJ provided the specific amategi
reason that plaintiff's alcohol dependence had decreased since Dr. Birnggexkaim. The
Court concludes the ALJ did not err by discounting Dr. Birney’s opinions.

B. Plaintiff's Testimony

Where, as here, an ALJ determines a claimant has presented objective medical ev
establishing underlying impairments that could cause the symptoms alleged,rans tioe
affirmative evidence of malingering, the ALJ can onlsodiunt the claimant’s testimony as to
ORDER AFFIRMING THE
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symptom severity by providing “specific, clear, and convincing” reasons thaigpersed by
substantial evidencelrevizq 871 F.3d at 678. At the 2016 hearingimtiff testified that he ha
a “bad back curve” antkitting for too long hurts [his] back.Tr. 69. In a 2014 function report
plaintiff statedthat, as a child, heuffered a neafatal drowning,associateavith convulsions,
and had resulting brain damage. Tr. 257. Due to the brain danealgas lan “anger issuahd
is “slow with everything” he does and often forgets things. Tr. 257, Big%has difficulty
understanding and remembering oral instructions. Tr. 262. He does not like people, “anc
usually avoid[s] them when [he] can.” Tr. 298he ALJ discounted plaintiff's testimorfpr a
lack of supporting objective medical evidenfalure to seek treatment, amdprovement after
only minimal conservative treatmentr. 2429. The ALJ also cited inconsistent statemesutsl
activities thatontadiciedhis testimony.Tr. 29-30.

An ALJ may reject claimant’s subjective symptom testimony when it is contradicte
the medical evidenceSeeCarmickle v. Comm’r, Soc. Sec. Admb83 F.3d 1155, 1161 (9th
Cir. 2008);Morgan v. Comm’r of Soc. Sec. Admib69 F.3d 595, 599-600 (9th Cir. 199%e
ALJ cited “relatively normal” intelligence and memory testing results, andiyangemal menta
status examination results in 2014. Tr. 24-25 (citing Tr. 763-6A¢ memory results contrad
plaintiff's reports that he often forgets things. This was a clear and convincing reascoint
plaintiff's testimony.

An “unexplained or inadequately explained failure” to seek treatment or follow
prescribed treatment can be a valid reason to discount@acies testimony, but an ALJ must
consider a claimant’s proffered reasoiisevizq 871 F.3d at 679-80. Here, plaintiff did not
seek treatment for depression because he did not recognize he was depresdeehamaden to
therapy as a teenagée found it unhelpful. Tr. 763, 799. The ALJ did not address either
ORDER AFFIRMING THE
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reason, and thereby erred.

The ALJ found that plaintiff's mental health symptoms improved significantly wil$ g
six weeks of therapy. Tr. 23mpairments that can be effectively controlled by treatment ar
considered disabling for purposesSuicial Security benefitsSee Warre v. Comm’r of Soc. Se
Admin, 439 F.3d 1001, 1006 (9th Cir. 2006). At his first appointment, on September 7, 2
plaintiff reported “patterns of depression, anxiety and isolation that alisatess.” Tr. 841 At
the latest appointment in the recood, October 18, 201@Jjaintiff reported he had “been feelin
less isolation and less emotional explosions.” Tr. 834. This provides substantial evidenc
supporting the ALJ’s finding that plaintiff's symptornad improved since his 2014 function
report describing anger issues and social withdrawal.

Inconsistent statements are a valid reason to discount a claimant’s test@rany.
Astrue 495 F.3d 625, 636 (9th Cir. 2007At the 2016 hearing, plaintiff testified that he last
used marijuana in 2005. Tr. 58-59. Yet, as the ALJ noted, this is contradiqitzdribiyf's
statements to doctaordlr. 29. For example, in 2014, plaintiff told John Adler, Ph.D.,hbkat
“uses marijuana on a regular basis, 3-5 times per week, ... last using sixyday3ma 799.
The contradictory statements undermine plaintiff's credibility and weedid reason to
discount his tstimony.

An ALJ may discount a claimant’s testimony based on daily activities that either
contradict her testimony or that meet the threshold for transferable wdsk €kih, 495 F.3cat
639. The ALJ found that plaintiff engaged in “a fairly wide ganof independent activities of
daily living that suggest a higher level of functioning than alleged.” TrB2@.the activities the
ALJ cites, such as household chores, making packaged food occasionally, playing vidgo
watching television, and shopping in stores, do not contradict plaintiff's testimion®0. The
ORDER AFFIRMING THE
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ALJ asserted that the video games plaintiff plays are “complex” and require™som
concentration and memory, but plaintiff never claimed he had no ability to concentrate or
remember.Tr. 30;see Fair v. Bowen885 F.2d 597, 603 (9th Cir. 1989) (“The Social Securi
Act does not require that claimants be utterly incapacitated to be eligiblen&fit§§. The ALJ
notes that plaintiff “could go out in public when necessaryl[,]” but plaintiff nevertasshis
social problems kept himompletéy housebound. Tr. 30. The ALJ erred by discounting
plaintiff's testimony based on his daily activities.

The inclusion of erroneous reasons was harmless, however, because the remainir
reasons of contradictory statements, contradictory medical evidence, and imgnoveéth
treatment were clear and convincirfgeeCarmickle 533 F.3d at 1163. The Court concludes

ALJ did not err by discounting plaintiff's testimony.

C. Lay Witness Statenents
An ALJ may discount lay witness testimony by giving a germane red3iedrich v.
Berryhill, 874 F.3d 634, 640 (9th Cir. 2017).

1. Former Employer Wendy Pemberton

Wendy Pembertornwho employed plaintifiparttime at a dog kenneintil he was
terminaed in 2011wrotein a 2016 statement that plaintiff could perform simple tasks but H
great difficultywhen he had to adapt to changing circumstandes739. If a task “was out of
sequence or if the pace caused him anxiety he had a very difficult time comietiagk.” Id.
For example, plaintiff could clean kennels buhen it rainedand the dogs had to be inside,
plaintiff struggled to work around the dogsd failed to clean the kennels correctlg. She

observed that “[w]hen he gets frustrated he has a difficult time controlkrtgriper....”Id.

The ALJ gave Ms. Pemberton’s testimony “some weight, as Ms. Pembexsoable to observe

ORDER AFFIRMING THE
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the claimant’s work functioning at this job.” Tr. 32. The ALJ provided two sentences that
appear to be aimed discountingVis. Pemberton’s statementsit neither gives a germane
reason First, the ALJ stated “this was only one job in 2011, and the claimant has had min
opportunity to try different jobs....” Tr. 32. Trying different jobs is irrelevant to Ms.
Pemberton’s observation that plaintiff handled claggircumstanespoorly. Second, the ALJ
relied on plaintiff's testimony thdte thought he could handle “the mental requirements for
such as putting shoes in shoeboxes that were labeled by color and size....” Tr. 3Z(citd)g
But plaintiff's speculations not germane to Ms. Pemberton’s observation of his real ahilitie
andthe hypothetical job description did not include any cirapgircunstances.SeeTr. 69-70.
The Court concludes the ALJ did not provide a germane reason, and thus erred by discol
Ms. Pemberton’s statements.

The error is harmless, however, because the ALJ accounted for Ms. Pemberton’s
statement in the RFC determiiosm. The ALJ agreed with Ms. Pemberton that plaintiff coulg
not perform his past work at the kennel. Tr.3B- The RFC limits plaintiff to “simple, routine
and repetitive tasks” and “simple wer&lated decisions....” Tr. 22. As described in Ms.
Pemlerton’s statement, when plaintiff's job required more than routine tasks or sieggons
his work suffered. Tr. 739The RFC captures plaintiff's limitations as described by Ms.
Pemberton.SeeTurner v. Comm’r of Soc. Se613 F.3d 1217, 1223 (9th Cir. 2010) (affirmin
decision where “ALJ incorporated [doctor’s] observations into [claimant’sjuakfunctional
capacity”).

2. Former Employer Steve Powell

Mr. Powell wrote in 2016statement that plaintiff “was employed by our company a
could not function in the work place environment. He does not have the social skills, the
ORDER AFFIRMING THE
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physical stamina or coordination to be employed. He has anger issues that gsellégal
problems for anyone who employs him.” Tr. 325. The ALJ gave the statemeéatkight”
because it lacked examples or context and because the medical records provided thadlen
plaintiff had the “social skills to interact with others and normal physical exéonrend
coordination.” Tr. 33.Lay witness testimony may not bgaeted on the grounds that it lacks

support from medical evidence, but it may be rejected if contradicted by medicahand ot

evidence.Diedrich, 874 F.3d at 64Bayliss v. Barnhart427 F.3d 1211, 1218 (9th Cir. 2005).

Here, substantial evidence supports the ALJ’s finding that medical evidencadociett Mr.
Powell's statements. After examining plaintiff in 2014, Joshua Knight, M.D., opined e cd
stand/walk eight hours a day and lift 25 pounds frequently. Tr. 797. The ALJ gave this o
“great weight” and plaintiff does not challenge the ALJ’s assessment. Tr. 31. Whetiog¢r of
plaintiff had the stamina to perform the work Mr. Powell employed him for, theréddsbnably
discounted his statement that plaintiff lacked the stamina for any employmentE&yeil.if the
other reasons the ALJ provided were erroneous, any error is harmless becauskepiwiled
at least one germane reason to discount Mr. Powell’'s statement. The Court cotieualie]
did not err by giving Mr. Powell’s statement little weight.

3. Division of Vocational Rehabilitation

Vocationalrehailitation counselor Lisa Oldham supped plaintiff's Social Security
application because his longrm employment difficulty was “definitely related to his
disabilities and health.” Tr. 354Ms. Oldham stated she was helping plaintiff find a job that
would provide 15 to 25 hours of work per week. Tr. 354. The ALJ gave her opinion “little
weight” because of a lack of objective supporDVR recordsor any explanation for why
plaintiff could work 25 hours a week but not 40. Tr. 33, P@intiff argwes that Ms. Oldham’s
ORDER AFFIRMING THE
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opinion is supported by Dr. Birney’s medical opinions, but the ALJ reasonably discounted

Dkt. 15 at 5-6. Plaintiff also argues that Ms. Oldham’s opinion is supported by her knewfe

plaintiff's “traits” as a worker. Dktl5 at 6. However, lacking medical training, Ms. Oldham
not in a position to determine that these traits are due to his disabilities, lmstdsabilities
preventedlaintiff from working 40hours a weekThe Court concludes the ALJ did not err b
discounting Ms. Oldham’s opinion.

Vocational rehabilitation counselor Karen M. Heater certified plaintitfisabled for
purposes of receiving DVR services. Tr. 555. The ALJ discounted this opinion for purpo
the Social Security disability analysis because it was based on Dry'Biopenions, 2003
substance abuse treatment records, and 2009 diverticulitis treatment recoB%. Tre ALJ
permissibly discounted Dr. Birney’s opinions, as discussed above. The ALJ also found th
substance abuse and diverticulitis were no losgeere impairments, andaintiff does not

challengehis finding Tr. 20-21. The ALJ did not err in discounting Ms. Heater’s opinion ¢

the grounds that it relied on evidence that he permissibly rejeSesa dlentine v. Comm’r Sog.

Sec. Admin574 F.3d 685, 695 (9th CR009) (affirming ALJ’s rejection of a claimastVA
disability rating because the VA rating rested on medical opinions that were pragedied by
the ALJ).

D. Residual Functional Capacity Determination

Plaintiff argues the ALJ ezd by failing to include in the RFC limitations contained in
opinions give great weight. Dkt. 15 at 2. The Court disagrees.

State agency nonexamining doctor Gerald L. Peterson, Ph.D., opined that plaintiff
“should not be expected to set and meet his goals. He is capable of meeting reasonable
employer established goals.” Tr. 86. On reconsideration, state agency nomegaodator Jan
ORDER AFFIRMING THE
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L. Lewis, Ph.D., concurred. Tr. 100. The ALJ gave these opinions “great weight.” Tr. 31|

Examining physician John Adler, Ph.D., opined that plaintiff's ability to “[c]op[¢h wtress is

somewhat impaired....” Tr. 801. The ALJ gave Dr. Adler’s opinions “significant weight.”

31. In assessing plaintiffs RFChe ALJ included a limitatioto “simple, routine, and repetitive

tasks; simple workelated decisions; and superficial contact with coworkers and the public
22.

An ALJ’s assessment of a claimant’'s RFC will be upheld “where the assessment i
consistent with restrictions identified in the medical testimor8ttibbs-Danielson v. Astrue
539 F.3d 1169, 1174 (9th Cir. 2008). It is &Kiel's responsibility taranslate medicdkestimony
into concrete limitationsld. Plaintiff argues tha limitation to “low stress jobs” and a
limitation onthe “ability to set realistic goals or make plans independently” should have be
included in the RFC. Dkt. 15 at 2. The ALJ accounted for plaintiff's reduced abilibpt ¢
with stress and to set goals by limiting him to simple, routeetitive tasks and simple
decisions. Avoiding complex decisions and tasks, and reducing interactions with peopks
stress. Other features of a job or workplace may create stress, but Dr. Adler did not opine
plaintiff could not deal with anstress at all.SeeTr. 801. Performing simple, repetitive tasket
by the employedoes not require independent goal-setting, and making only simple decisic
further reduces the need to set gaalmake plansThe RFC is consistent with the medical
testimony and thus must be uphefkeeStubbs-Danielsqrb39 F.3d at 1174.

Plaintiff argues that this case resemlf\@sirews where the ALJ failed to incorporate
into the RFC the claimant’s limitations in the ability “to set realistic goals or make pla
independently of others.Andrews 53 F.3d at 1044. However, unlike in this caséndrews
the RFC did not include limitations to simple, routine, repetitive tasks and simpd@odsci
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Plaintiff argues that this case also resemBlegby where the ALJ failed to address the
claimant’s limitations in the ability ttmake judgments on complex worklated decisions.”
Bagby v. Comm’r of Soc. Sg606 F. App’x 888, 890 (9th Cir. 2015). But here, the ALJ
included a limitation to only simple decisions.

The Court concludes the ALJ did not err in formulating the RFC.

CONCLUSION

For the foregoing reasons, the Commissioniana decision isSAFFIRMED and this

case iIDISMISSED with prgudice.

DATED this 3@h day of November, 2018.

\V)
The Honorable Richard A. Jones
United States District Judge
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