Wilson v. Playtika, Ltd et al

1C

11

12

13

14

1t

1€

17

18

19

2C

21

22

23

24

HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON
AT TACOMA

SEAN WILSON, individually and on CASE NO.3:18<v-05277RBL
behalf of all others similarly situated
ORDERDENYING DEFENDANTS’

Plaintiff, MOTION TO DISMISS AND STRIKE
V. AND GRANTING DEFENDANTS’
REQUEST FOR JUDICIAINOTICE
PLAYTIKA, LTD., an Israeli limited
company, PLAYTIKA HOLDING DKT. #40& 43
CORP., a Delaware corporation, and
CEASARS INTERACTIVE
ENTERTAINMENT, LLC, a Delaware
limited liability company

Defendant.

INTRODUCTION
THIS MATTER is before the Court on DefendaRiaytika, Ltd., Playtika Holding
Corp., and Ceasars Interactive Entertainmielb€.’s (collectively “Playtika”)Motion to
Dismiss and Strike. Dkt. #40. The underlying dispute is a class action to recover money Io
playing electronic gambling games available through different plasfarmoluding Facebook
andmobile Playtika argues that the Complaint should be dismissed for lack of personal

jurisdiction,forum non convenienand failure to state a claim. Playtika also argues in the

ORDER DENYING DEFENIANTS MOTION TO
DISMISS AND STRIKE AND GRANTING
DEFENDANTS’ REQUESTFOR JUDICIAL
NOTICE -1

Doc. 68
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alternative that allegations related to Vegas Downtown Slots should be strickeihérom
Complaint lrcause Wilson has not alleged that he actually played that game.
BACKGROUND

Playtika Ltd. is an Israeli company that markets a number ofteppallow players to

partake in popular gambling games, such as slot machine, via Facebook and mobilair€ompl

Dkt. #1, at 2, 6. Playtika's apps include Slotomania, House of Fun, Caesars Slots, and Ve
Downtown Slots, the first three of which Wilson has personally pldgedt 6, 10. All of these
appsallow users to play gambling games with virtuabihs” that may be purchased in the apy
after users run out of the initial free allotmddt.at 7-8. Despite the fact that theseins cannot
be redeemed for actual mon&yilson alleges that they are nonetheless valuable because the
can be used to continue playing. at 7-8, 14. Therefora)Vilson alleges that Playtika’s apps
constitutegambling as defined by RCW § 9.46.0285 in violation of RCW § 4.24.070. Wilso
also alleges two derivative claims for violation of the Washington Consumer tiknotAct,
RCW § 19.86.010, and unjust enrichmedtat 1518.
DISCUSSION

l. Personal Jurisdiction
a. Legal Standard

When a defendant moves to dismiss a complaint for lack of personal jurisdiction, th
plaintiff bears the burden of demonstrating that jurisdiction is appropGelsvarzenegger v.
Fred Martin Motor Co.374 F.3d 797, 800 (9th Cir. 2004 plaintiff cannot simply rest on the
bare allegations of its complaint, but rather is obligated to come forward wish iy affidavit
or otherwise, supporting personal jurisdictiémba Marketing Systems, Inc. v. Jobar

International, Inc.551 F.2d 784, 787 (9th Cir. 1977). Where the motion is based on written
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materials rather than an evidentiary hearing, the plaintiff need only n@akaafacie showing
of jurisdictional factsSchwarzeneggeB74 F.3d at 80 prima facie showing means that the
plaintiff has produced admissible evidence, which if believed, is sufficientablisstthe
existence of personal jurisdictioBallard v. Savaget5 F.3d 1495, 1498 (9th Cir. 1995).
Conflicts in affidavits must be resolved in the plaintiff's favar.

b. Application

Playtika contends that Wilson lacks personal jurisdiction to sue in Washington both
because Playtika is not headquartered or incorporated in the state and becawebg placed
its app in the stream of commerce and did not direct its aetivat Washington. Wilson
concedes that general jurisdiction is lacking, but argues that specifidgtioisds satisfied
because Playtika entered into numerous contracts with consumers in Washingtod who ha
downloaded their app. Essentially, the parties quarrel over whether the “purpassfibiali or
“purposeful availment” test for jurisdiction applies.

A courts personal jurisdiction analysis begins with the “laargy” statute of the state in
which the court sitsGlencore Grain Rotterdam B.V. v. Shivnath Rai Harnarain €84, F.3d
1114, 1123 (9th Cir. 2002). Washington's larga statute extends the cosippersonal
jurisdiction to the broadest reach that the United States Constitution peswiiits jurisdictional
analysis under state law and federal due process are theBsaoreNelson Co. v. Orchard
Management Corp95 Wn.App. 462, 465 (1999%chwarzeneggeB74 F.3d at 800-01.

Personal jurisdiction exists two forms, generand specificDole Food Co. v. Watts,
303 F.3d 1104, 1111 (9th Cir.2002). For specific jurisdiction, the Ninth Circuit applies a thi
prong testSchwarzeneggeB74 F.3d at 80ZFirst, “[tjhe non-resident defendant must

purposefully direct his activities or consummate some transaction witbrtira or resident
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thereof; or perform some act by which he purposefully avails himself of thkege of
conducting activities in the forum, thereby invoking the benefits and protectiondavis’s1d.
Second, “the claim must be one which arises out of or relates to the deferfidiamtirelated
activities” Id. Finally, “the exercise of jurisdiction must comport with fair play and subatan
justice, i.e. it must be reasonablil.

For the first prong, the “purposeful direction” analysis is noftein applied in tort cases
and “usually consists of evidence of the defendant's actions outside the forum st tha
directed at the forum, such as the distribution in the forum state of goods ongjielsewheré
Id. at 803. In contrast, the “purposeful availment” analysis is most often used in suits saun
contract, and often requiresvidence of the defendastactions in the forum, such as executir]
or performing a contract thefdd. at 802 When deciding whether to apply the purposeful
availment or direction analysis, courts look to the underlying dispute to deterimatlearit
primarily sounds in contract or tort. For exampleBoschettos. Hansing the plaintiff's claims
included breach of contract, misrepresentation, fraud, and violation of a consumerqortdect
against the sellebut the court applied the purposeful availment analysis because all of the
claims were premised on the contr&39 F.3dat 1016;see also Panthera Railcar LLC v.
Kasgro Rail Corp.No. C 12-06458 SI, 2013 WL 1996318, at *4 (N.D. Cal. May 13, 2013)
(holding that “[t]he alleged torts of intentional and negligent interferenteprospective
economic advantage arise out of the partestract”).

In Mavrix Photo, Inc. v. Brand Technologies, lrttie Ninth Circuit applied the
purposeful direction analysis in a copyright infringement suit where the flaifeged that the
defendant unlawfully posted its photos on its website. 647 F.3d 1218, 1221-22, 1229 (9th

2011). The court held that tteewas jurisdiction, and explained that “a website with national

ding
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viewership and scope [that] appeals to, and profits fromapdrence in a particular state . . . c4
be said to have ‘expressly aimed’ at that stdtke.at 1231 see also Boschett639 F.3d at 1018
(describing a “sliding scale analysis that looks to how interactive améntteebsite is for
purposes of determining its jurisdictional effect”).

While the purposeful direction analysis tends to focus on the website itself, purposq
availment appliesin cases mainly related to specific transactions carried out dhlimegh a
websiteor other platformBoschettp539 F.3d at 1018 he Supreme Court has described the
analysis as a “practical and pragmatic” review of the contractual relaifponscluding the
overall business negotiations and future objectives of the p&@tesdat 1016(quotingBurger
King Corp. v. Rudzewica71 U.S. 462, 478 (1985)n Boschettpthe court found that there wa
no purposeful availment where the parties consummated one lone transaction foaaRay.vi
Id. at 1017However, the court also stated that a party’s use of eBay to establistafregu
business with a remote forum” mag bufficient for purposeful availmend. at 1019. Indeed,
other courts have held that a seller’s use of an online platform to run a “sopédsboainess”
and conduct a “substantial volume of sales” constitutes purposeful avai$eent.gQakley,
Inc. v. Donofrig No. SACV1202191CJCRNBX, 2013 WL 12126017, at *5 (C.D. Cal. June
2013) Sennheiser Elec. Corp. v. Chutkow$kn. CV1107886SIJOFMOX, 2012 WL 13012471
at *4 (C.D. Cal. Apr. 20, 2012). Courts have also found purposeful availment where th
defendant sells inventory and provides follawservicegrom its own siteSee Helicopter
Transp. Servs., LLC v. Sikorsky Aircraft Coi@b3 F. Supp. 3d 1115, 1129 (D. Or. 2017).

This case presents a difficult middle ground betweenlidwetecategories of contract
and tort. On the one hand, Wilssilaims sounds in contrasince he is essentially trying to

recover for numerous transactions that he now argues were illegal. On the other hads Wi

11

rful

IS

Is

DKT. #40 & 43- 5



1C

11

12

13

14

1t

1€

17

18

19

2C

21

22

23

24

claims also resbn thedesignof Playtika’s app as a whole, sinbe can only succeed if this
novel form of online gaming constitutegdmbling under Washington law. In this way,
Wilson’s suit resembles product liabilityactionin which Playtikaallegedlydesigned a
dangerous product that allows people to gamble online.

However, while the design of Playtika’s apps may be integral to determiningewvltie¢
transactions Wilson entered into were illegal, the transactions themsehastae heart of this
caseln other words, Playtika’'s appart only be illegal insofar as they facilitate illegal
gambling, which is transactionat contractuain nature. As Wilson explains, the common law
treats parties to a wageriogntractas inpari delictg leading courts to traditionally refuse to
rescindsuch contracts. 7 Williston on Contracts § 13:23 (4th ed. 2018). To counter this, sta
have passed laws like RC8v4.24.070 to provide mears of restoring parties to their original
positions.See38 Am. Jur. 2dGambling§ 161;see alspe.g., In reArmstrong 217 B.R. 569, 579
(Bankr. E.D. Ark. 1998) (refusing to apply Arkansas’s gamblintytgdo an “out-ofstate
regulated contract” for a wageBerkebile v. Outer311 S.C. 50, 53, 426 S.E.2d 760, 762
(1993)(debating whethathe Carolina gamblioplaw allows for recoverfrom legal as well as
illegal gambling contractsplaytika disputes whether gambling is transactional vs. contractu
but both of these terms refer to the type of business relationship that calls forpibsefulr
availment anlgsis. SeeReply, Dkt. #64, at 2:Burger King 471 U.S. at 47%stating that courts
should focus on the overall busin@smsactior). In any case, Playtika fails to explain how thg
core ofWilson’s claims isetter characterized as falling under tort law. Thus, because the
alleged violation of 8 4.24.070 is the basis of all of Wilson’s claims, the purposeful availmg

analysis is applicable.

ites
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Underthatframework, Playtika has purposefully availed itself of the privilege ofgdoin
business in Washington. Unlike cases involving lone or limited transactions, the shoars
that Playtika hasised its apps to seftany coins tanany users located in Washingt@ee
Opp’n, Dkt #57-2, Ex. 2, at 5-10. In additiomndar to Helicopter Transport Services
Playtika'ssales tats users are part of ongoing relationship53 F.Supp.3d at 1129. To turn a
profit, Playtika’s games rely on at least some users repeatedly runniofooiis and then
buying more in order to continue playing. Playtika thus “contemplate[s] futureqoasces”
when it sells coingo its users, satisfying the purposeful availment analfisger King 471
U.S. at 479.

Even if the purposeful direction analysis were applied, Playtika would still becsub|
personal jurisdictiort.Like the defendantsvebsitein Mavrix Photq which attracted a
nationwide audience but turned a profit on thpatty ads targeting California, Playtika’'s app
areavailable nationwide but benefit Playtika when Washington residents makagesamn the
app.Mavrix Photq 647 F.3d at 1230. Thus, even though Playtika may not specifically targg

Washington residents, it can be charged with actual or constructive knowledgeset ibmse

—+

becaise it is aware that individuals witNashington IP addresses have purchased virtual coins.

SeeOpp’n, Dkt #57-2, Ex. 2, at 5-1Mavrix Photq 647 F.3d at 1230 (charging the defendant

with constructive knowledge of its California user base because of the thingétee of the

L While theNinth Circuit has held that it applies different analyses for tort andamrtiaims, the Court is not
aware of any case mandating the application of one approach or the othaidchges such as thi&egler v.
Indian River Cty,. 64 F.3d 470, 473 (9th Cir. 199%8Janycourts have chosen tmnethelesapply just one analysis
when confronted with plaintiffs alleging both tort and contract claBee, e.g., Panthera Railcar LLC v. Kasgro
Rail Corp, No. C 1206458 SlI, 2013 WL 1996318, at *4 (N.D. Cal. May 13, 20TRC Tire Sales, LLC v.
Extreme Tire & Serv., IncNo. CV-08-015FVS, 2008 WL 3200727, at *3 (E.D. Wash. Aug. 6, 20@3)idberg v.
Cameron 482 F. Supp. 2d 1136, 1144 (N.D. Cal. 206#wever, as one district court observed, a court ahsy
apply both standards “in order to avoid any doubt about the propriety of jurisdicdiakley, Inc. v. DonofrioNo.
SACV1202191CJICRNBX, 2013 WL 12126017, at *4 (C.D. Cal. June 14, 2013).

DKT. #40 & 43- 7
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third-party ads on its site). Indeed, this case is analogotstatia-Linee Aeree Italiane S.p.A.
Casinoalitalia.Comwherethe court held that a gambling website with just five Virginia

members thteracts with Virginia consumg to such degree as to put JPR on notice that it is

purposefully directing its activities at Virginia and its residérit&8 F. Supp. 2d 340, 350 (E.D}

Va. 2001) see also 3M Co. v. Christian Investments LNG. 1:11CV0627 TSE/JFA, 2012 WL
6561732at *6 (E.D. Va. July 12, 2012) (relying &litalia-Lined. Playtika has more users in
Washington than JPR did in Virginia, and consequently purposefully directs visest the
forum.

Playtika does not argue the remaining prongs of the personal jurisdiction gnalhysis
are satisfied here. Trecond prong is easilget, since Wilson'’s claims arise out of his purchd
and use of coinfom apps Playtika makes available in Washington S&geSchwarzenegger
374 F.3d at 80Zinally, the thid prongis alsosatisfiedbecause exercising jurisdiction over
Playtika is reasonable and fdtee d. Playtikamakes its appavailable in Washington and
profits substantially from business in the forum. As the Ninth Circuit has observexulld e
unfair to “allow corporations whose websites exploit a national market to defisdigtion in
states where those websites generate substantial profits from local cansiaerix Photq
647 F.3d at 123(citing Burger King Corp. v. Rudzewic471 U.S. 462, 473-74 (1985)). Wilso
therefore has specific jurisdiction to sue Playtika in Washington.

. Forum Selection Clause

Playtika argues that the Court must enforce the forum selection claumskimats Terms

of Service which identifies Israel as the proper forum for all disputes. However, to erfosc

provision, Wilson must have agreed to be bound by Playtika's Ter®aroeice Wilson argues

\Se

-
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that he never manifested such agreement because he never had notidewhfhevhichtake
theform of “browsewrag

Unlike clickwrap agreements, which require a consumer to affirmatively albzkx
manifesting their assent to a website’s terms, browsewrap agreemergemetimes be formeg
simply by using a website contang a hyperlink to its terms. The Ninth Circuit has stated thg
“the validity of [a] browsewrap contract depends on whether the user has actual or constry
knowledge of a website’s terms and conditiodguyenv. Barnes & Noble In¢763 F.3d at
1176 (quotingvan Tassell v. United Mktg. Grp., LLZ95 F.Supp.2d 770, 790 (N.D.11l.20)1)
“Courts have consistently enforced browsewrap agreements where the useualaadotice of
the agreementlId. However, where this is not the case, whether a websitédvput a
reasonably prudent user on inquiry notice of its terms “depends on the design and ¢dinéen
website and the agreement’s webpad at 1177. Courts should distinguish between cases
where the terms of use are “buried at the bottom ofdlge pr tucked away in obscure cornerg
of the website” and casew/here the website contains an explicit textual notice that continug
use will act as a manifestation of the Usartent to be bound Id. Ultimately, “the
conspicuousness and placementef Terms of Usehyperlink, other notices given to users of
the terms of use, and the websstgeneral design all contribute to whether a reasonably prug
user would have inquiry notice of a browsewrap agreeinkht.

In Nguyen the Ninth Circuit heldhat a browsewrap agreement was not formed desp
the fact that the hyperlinks to the website’s terms of use were either visibleitgtmolling or
located so close to the “checkout” button that a user would necessarily se&ltredril78. The
court distinguishe®DC Labs., Inc. v. Hach Cowhere the website’s hyperlinks were similarly

conspicuous but users were also prompted to “review terms” before placing tHerderald.

1
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(quoting No. 09-1110, 2009 WL 2605270 (C.D.lll. Aug. 25, 2009)). The court held that we
with conspicuous hyperlinks but that “provide[] no notice to users nor prompt[] them tanak|
affirmative action to demonstrate assent” do not give inquiry ndticat 1179see alsdicKee

v. Audible, Ing.No. CV 17-1941-GW(EX), 2017 WL 4685039, at *8 (C.D. Cal. July 17, 201

(finding no inquiry notice where the website’s notification stated that “complgting

bsites

Ea

purchase” would bind the user to the terms, but did not state that clicking the “start n@mm” butt

to begin a free trial would carry this consequence).

In contrast, inMMeyer v. Uber Technologies, Inthe Second Circuit held that a
browsewrap agreement was formed where the notification and hyperlinkiregearms of use
were “spatially . . . [and] tempally coupled” with the mechanism for manifesting assent. 86
F.3d 66, 78 (2d Cir. 2017). As the court describ@the‘Payment Screen [washcluttered, with
only fields for the user to enter his or her credit card details, buttons to régisieiser account
..., and the warning that ‘By creating an Uber account, you agree to tidSER SERVICE
& PRIVACY POLICY.” Id. The court held that a reasonable consumer would understand
this configuration “connect[ed] the contractual terms to the services to whichpghged].” 1d.

Courts have also recognized that the labels of “clickwrap” and “browsewrap” do not
encompass every type of online consumer contract. The defining featuresiieatatickwrap
agreements regularly valid are the forced cartitbon with the terms and the forced decision
accept or reject them by clicking a butt@eeFteja v. Facebook, Inc841 F. Supp. 2d 829, 834
(S.D.N.Y. 2012) (citingrradeComet.com LLC v. Google, In893 F. Supp. 2d 370, 377
(S.D.N.Y. 2010)). However, even if a website or app contains just a hyperlink to the terms
courts have been more willing to find a valid agreement if the user is stédfétecsomehow

manifest their assent to the terms, as opposed to passively browsing theesiegNicosia v.

W

hat
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Amazon.com, Inc834 F.3d 220, 236 (2d Cir. 2016) (recognizing that there is a “hybrid bety
a clickwrap and browsewrap agreemen€irdas v. Uber Techs., In@28 F. Supp. 3d 985, 99
(N.D. Cal. 2017)Cullinane v. Uber Techs., IndNo. CV 14-14750-DPW, 2016 WL 3751652
at *8 (D. Mass. July 11, 2016). The key questions in such situations is whether the websity
app adequately informs a reasonable user that by clicking a certain begtar¢halso agreeing
to be bound by the termNicosik, 834 F.3d at 236.

Here, there is no such notification. Instead, when the user clicks tBlplgika’'sgames
on Facebook, they are presented with a screen with informationddiawgharing practices wit
Facebook and a large, blue “Continue” button. At the very bottom of the screen, in greyde
link that says “App Terms.” This does not inform the user that clicking the “Contbut&sn

doubles as a manifestation of their assent to Playtika’s Terms. In additianktbelistance

veen

D

D
o
=

from the “Caotinue” button and its lack of an accompanying notification makes this insufficlent

inquiry noticeto form a browsewrap agreememtderNguyen 763 F.3d at 1179. As for the
mobile appsPlaytika identifieso point before downloading that a user could setlee Terms
of Serviceeven if they hunted for them.

The “Terms of Service” link at the bottom of the gameplay screen within thedtdce
apps also does not put a user on inquiry notice. The link is very small, can only be viewed
scrolling down, and is not accompanied by any notification advising a user tharthe dre
binding and should be read. Such an inconspicuous link does not put a user on inquiry no
underNguyenld. Finally, Playtika points to no place within their mobile apghere a user can
access the Terms of Service

Playtika’s argument that Wilson was an especially sophisticated apphsshauld be

charged with knowledge of the TermsS#rviceis unpersuasive. Although Wilson may have

after

tice
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downloaded and played multiple gaming apps, this does not make him moredikalet

knowledge of terms that are equally inconspicuous on eaciThpases cited by Playtika

involving repeated website use do not support a contrary résatbomain Name Comm'n Ltd.

v. DomainTools, LLCONo. C18-0874RSL, 2018 WL 4353266, at *4 (W.D. Wash. Sept. 12,
2018)(holding that a valid agreement was formed because the user repeatedly conducted
searches on the website and received a “clear notification” of the terms after each) Begech
v. Facebook, In¢841 F. Supp. 2d 829, 839 (S.D.N.Y. 2012) (noting that modern online
consumers understand how hyperlinks work). Unikenain Name CommandFteja,
Playtika's apps do not give users a “clear notification” regarding theslefi@ervice.

Playtika argues that Wilson is trying to have his cake and eat it too by claimingetteat]
was a gambling contratdr purposes of personal jurisdiction but no contract to be bound by
Terms ofService However, this misses the point that parties may agree to a contract withg
agreeing to a separatet of additional terms. i@arnival Cruise Lines, Inc. v. Shute case that
Playtika cites, no one was arguing that the parties never contracted tagsuactruise ticket.
499 U.S. 585, 587 (1991Rather, the issue was whetheeyalsoagreed to beound by the
forum selection clausen the back of the tickeld. The twoissuesare distinct. Consequently,
whatever other contracts Wilson may have entered into with Playtika, he digreetta be
bound by its Terms dervice
1. Forum Non Conveniens

In the absence of an enforceable forum selection clause, Playtika still Hrgues
Wilson’s complaint should be dismissed under the doctrifierom non convenien$The first
requirement for &©rum non convenierdismissal is that an adeqaeatlternative forum is

available to the plaintiff.Lueck v. Sundstrand Cor236 F.3d 1137, 1143 (9th Cir. 2001).

DKT. #40 & 43-12
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Ordinarily, an alternative forum need only be a jurisdiction where the defendamnslle to
service of process and the plaintiff canasbt‘some remedy for his wrongld.

Here, these requirements are nidaytika has assented to jurisdiction in Israel and is
therefore amenable to service of proc&seMotion, Dkt. #40, at 12. Playtika has also
demonstrated that Wilson could obtain some redress for his claims under IsraafidaVilson
does not argue otherwisgeeOpp’n, Dkt. #48, at 15-16.

The second step of tlierum non convenierenalysis requires analyzing the private an
public factors for and againdismissal.’ Ordinarily, a plaintiff's choice of forum will not be
disturbed unlesfhese]factors strongly favor trial in a foreign countrfontact Lumber Co. v.
P.T. Moges Shipping C®18 F.2d 1446, 1445 (9th Cir. 1990) (quot@glf Oil Corp. v.
Gilbert, 330 U.S. 501, 509 (1947))his is especially true when a plaintiff sues in their home
forum, which is presumed conveniebtieck 236 F.3dat 1143 (quotingPiper Aircraft Co. v.
Reyng 454 U.S. 235, 256 (1981))he private factors include “(1) the residence of the partie
and the witnesses; (2) the forum's convenience to the litigants; (3) accegsitalgvidence
and other sources of proof; (4) whether unwilling witnesses can be compelledyp(tsthe
cost of bringing witnesses to trial; (6) the enforceabilitthe judgment; and (7) all other
practical problems that make trial of a case easy, expeditious and inexpenscleyv.
Sundstrand Corp236 F.3d 1137, 1145 (9th Cir. 2001) (internal quotations omiffée) public
interest factors include “(1) locaiterest of lawsuit; (2) the court's familiarity with governing
law; (3) burden on local courts and juries; (4) congestion in the court; and (5) thefcost
resolving a dispute unrelated to this forutal.”at 1147.

Here, “the private imrests point in both directions,” and perhaps favor Israel slightly

because more of the relevant evidence is likely in the hands of Pl&iplea.Aircraft 454 U.S.

\"Z
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at 257. However, while witnesses and documents related to the development, marketing,
operation of Plgtika's games may be in Israel, most if not all of that evidence will likely be
capable of electronic transmission to the U.S. forum. Playtika can hire U.Seaemsl
documents on USB drives and discs, and have their withesses deposed in Israel. Indeed,
important evidence in this case is Playtika’s apps themselves, which are obziaiklple in
the U.S. because Wilson downloaded them there. URiier Aircraft, this is not a technically
complex case that is likely to go to trialt rather one that turns mainly on legal questions

regarding whether Playtika’s apps are illegal gambling under Wasehifayw.Seed. at 249

(emphasizing the need for flexibility in th@um non convenierenalysis because “[e]ach case

turns on its facts.”). Consequently, the private factors do not strongly supportsdismis

The public factors, on the other hand, strongly support allowing Wilson to bring his
in Washington. Wilson has sued under Washington’s gambling statute, which theestdye cl
has a interest in enforcing. Furthermore, Washington has a more generastimezasuring
that its residents are protected against the dangappsfsuch as Playtika’s, which may be
designed thousands of miles away but are as accessible in Washington as ammgdocal The
private and public factors are therefore not strong enough to defeat the presumiatvan of
the Plaintiff's chosen forum.
V. Failureto Statea Claim
a. Legal Standard

Dismissal undeRule12(b)(6) may be based on either theklata cognizable legal
theory or the absence of sufficient facts alleged under a cognizable legyl Batistreri v.
Pacifica Police Deg, 901 F.2d 696, 699 (9th Cir. 199@) plaintiff's complaint must allege

facts to state a claim for reli#fat is plausible on its fac8ee Acroft v. Igba) 556 U.S. 662,

the
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678 (2009)A claim has “facial plausibility” when the party seeking relief “pleads factual
content that allows the court to draw the reasonable inference that the defendhl# ferl the
misconduct allegedd. Although the ourt must accept as true the Complaint’s vpé#id facts,
conclusory allegations of law and unwarranted inferences will not defeatherwise proper
12(b)(6)motionto dismissVazquez v. Los Angel€sy., 487 F.3d 1246, 1249 (9th Cir. 2007);
Sprewell v. Golden State Warrigiz66 F.3d 979, 988 (9th Cir. 2001)A] plaintiff's obligation
to provide the ‘grounds’ of his ‘entitle[ment] to relief’ requires more than ladedsconclusions
and a formulec recitation of the elements afcause of action will not déactual allegations
must be enough to raise a right to reibbve the speculative leveBell Atl. Corp. v. Twombly
550 U.S. 544, 555 (2007) (citations and footnotes omitted). This requpkaintiff to plead
“more than amunadorned, the-defendantlawfully-harmedme-accusation.Igbal, 556 U.S. at
678(citing id.).

On a 12(b)(6) motion, “a district court should grant leave to amend even if no requg
amend the pleading was made, unless it determines that the pleading could not pessikdd
by the allegation of other factsCook, Perkiss & Liehe v. N. Cal. Collection Sebd1 F.2d 242
247 (9th Cir. 1990). However, where the facts are not in dispute, and the sole issueas whg
there is liability as a matter of substantive law,¢bart may deny leave to amerdbrecht v.
Lund 845 F.2d 193, 195-96 (9th Cir. 1988).

b. Whether Playtika’s Virtual Coins are a “Thing of Value” under Washington Law

In Kater v. Churchill Downs Incorporatedhe Ninth Circuit reverseddistrict court’s
dismissal of a complaint substantially simitarwWilson’s; indeed, both were filed by the same
firm. 886 F.3d 784, 785 (9th Cir. 2018). There, as here, the defendantiagapp awarded

new players with an initial allotment of free chips that could be replenished khiroagp

stto

bth
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purchases or by winning gamég. at 785-86. Thé&linth Circuitheld that the defendant’s virtua
chipswerea “thing of value” because they allow ayér to “place another wager orspin a
slot machiné, makingthem a “credit . . . involving extension of a service, entertainment or g
privilege of playing at a game or scheme without chdrde. at 787 (quoting

RCW § 9.46.0285). However, the court did not address the defendant’s contention that pla
receive free chips throughout gameplay bec#&usas not alleged in the complaiid.

According to the defendant, such free awards mbamntouying coins merely “enhance[s]”
gameplay but is not necessary to extenilit.

Having identified this chink in Wilson’stare decisi@rmor, Playtika attacks it by
attempting to distinguish the Complaint here from the ornéater. Playtika first points to the
Complaint’s allegation that “Playtika provideswors of its online slot machines a bundle of
free ‘coins’ that can be used to wagerits games,but this refers to the same “initial allotmen
of coins that was also allegedHKmter. Dkt. #1, at § 2. However, Playtika also identifies two
screenshots the Complaint thadlemonstrate players’ ability to gain additional free cdiese
id. at 88 27-28. One screenshot shows the “pop up” screen players encounter after runnin
coins, which prompts them to “BUY COINS” and additionally suggestsiiegtmay “collect
[a] Special Bonus when available in the loblg.”at § 27. The other screenshot depicts the
menu for purchasing coins, which contains a notification in the lower corner thatybelpds a
“Free Store Bonus [of] 1,000 Coindd. at | 28.

Although Wilson'’s allegations do not describe these aspects of the screenshots, th
Complaint does locate the screenshots within the overall gameplay and explaitisey
generally depict. The Court can infer from these images that playeabtzansomeadditional

free coins after the initial allotment. The screenshots dodatatehow often such coins are

1
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available, how many can be obtained, or what exaettybe done with them. The Court can
therefore only consider whether some addéldree coin allotments, however small or
infrequent, remove Playtika’s virtuabins from the statutory “thing of valudéfinition in
RCW § 9.46.0285.

They do not. The Ninth Circuit reasoned that virw@hs are valuablbecause they
“extend the priviége of playingthat is lost when a player runs out of free coeter, 886 F.3d
at787. The court did not predicate its holding on whether this privilegg@erasanentlyost,
but instead explained that the privilege was lost when a player “must buy musétohkeep
playing. It therefore does not matter that a player may obtain more free coins at soraeifoe
because, until then, they must pay to extend their privilege of playing. Additieaatoin
allotments danot change the role of coins ind‘extension” to “enhancement” as Playtika
argues. Motion, Dkt. #40, at 17.

Bullseye Distributing LLC v. State Gambling Commissiba case the Ninth Circuit
mainly relied on irKater, supports this conclusion. 127 Wash.App. 231 (20638ullseye
playes could obtaira sports card from an electronic slot machine either by inserting money
the machine, using credits earned from prior play sessions, or presentingoéigograhvoucher.
Id. at 235. Despite the fact that players could obtain a new voucher each day through a nd
means, the court still held that the credits earned from play sessions wargyaf value that
extended the ability to playd. at 235, 242. Thus, just as the playerButiseyecould wait a day

to regain their play privileges through a new voucher, Playtika’s users catowhtain more

DKT. #40 & 43-17
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free coins. Nonetheless, in both cases, the credits and coins are a “thing obeahuese they
extend the privilege of playing for a potentially short pefiod.

In additionto the Complaint, Playtika also submits documentation with its Motion to
Dismiss, including declarationtheTerms of Useand several public records documeiitsese
documents may only be considered if they fall within the exceptions to the “genej#hatil ‘a
district court may not consider any material beyond the pleadings in ruling oe 4Zh)(6)
motion.” Lee v. City of Los Angele®50 F.3d 668, 688 (9th Cir. 2001) (quotBiganch v.
Tunnell 14 F.3d 449, 453 (9th Cir. 1994) (overruled on other grounds)). There are two sug
exceptions. “First, a court may consider ‘material which is properlyngtédsl as part of the
complaint’on a motion to dismiss without converting the motion to dismiss into a motion fg
summary judgmerit.ld. (quotingBranch, 14 F.3d at 453). If such documents are not attache
the complaint, the documents’ authenticity must be uncontested and the complaint must
necessarily rely on thertd. (citing Parrino v. FHP, Inc, 146 F.3d 699, 705-06 (9th Cir.1998)
“Second, under Fed.R.Evid. 201, a court may take judicial notice of ‘matters of public fecqg
Id. at 688-89 (quotingylack v. South Bay Beer Distrj¥.98 F.2d 1279, 1282 (9th Cir.1984df
the documents supplied by the defendant do not fall within either exception, the court mug
convert the motion to dismiss to a motion for summary judgment,adinuirties shall be given
reasonable opportunity to present all material made pertinent to such a motior 56 Rul

Fed.R.Civ.P. 12(c}.

21t is also worth pointing out that a “short” period of tican still cost a gambler a lot of money. Even if Playtika|
apps award free coins every few hours, if those coins are only enougfeferminutes of gaming, filling the
intervening time could be very expensive.

3 Some courts have foregone such notideere the motion to dismiss alternatively requests conversion to sumn
judgment and both parties rely on the same documentary evidgseee.g., Silk v. Metro. Life Ins. C677 F.
Supp. 2d 1088, 1091 (C.D. Cal. 200Mptel St. George Associates v. fgenstern 819 F.Supp. 310, 317
(S.D.N.Y.1993)Here, however, Wilson does not rely on the same documents as Playtikapartdsithe

-

d to

hary

authenticity and accuracy of Playtika’s evidence.
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Playtika asks the Court to consider the statement in its Terms that “[thereisangv

requirement to make any purchase of any kind to use the Service.” Motion, Dkt. #40Tta 17.

Court can take judicial notice of the Terms because they derive from a “plytdica¢ssible
website.”SeePerkins v. LinkedIn Corp53 F. Supp. 3d 1190, 1204 (N.D. Cal. 2014). Howev
the statement Playtika quotesmot be considered for the truth of the maittessers. Rather,
the Courtcanmerely take note of the ¢athat the Terms do in fact contain tetatement, since
Wilson’s entire case is premised on disputing this conterfiea.Lee250 F.3d at 689-90
(holding that a court can take judicial notice of “matters of public record”a@utat credit the
disputedfactual assertions therein as true); Complaint, Dkt. #1, at 7 (“Once players run out
their allotment of free coins, they cannot continue to play the game without buyiag)mor

Playtika also refers to @EC filingfrom 2016, which states that only64oercent of
Playtika players bought coins in 2016. Dkt. #41-1. While the Court would not normally be
to take judicial notice of the truth of this figure, Wilson does not dispdtsdhnetheless, even if
the Court considers the fact that the vast majority of players do not purchase coings tho
bearing on whether they aréthing of value” under the Ninth Circuit’'s reasonifithe fact that
most players choose not to buy coins when their free allotment runs out does not chéaae
that buyng coins is still necessary to “extend the privilege of playundil more free coins are
awardedleadingsome players to make purchadeater, 886 F.3d at 787.

Although not referenced iits argument, Playtika also submits the declaration of higfC
Financial Officer which states, “The purchase of additional coins allows players to unlock

additional, ‘higher’ levels of play with enhanced graphics, music or other vatgautrements

41n fact, the Complaint quotes an article explaining that “[m]any melile and social titles target small,

y

of

hble

the

susceptible populations for large percentages of their revenue.” Dl 41,
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or to progress faster through the game.” Dkt. #41, at  15. While Wilson’s Complaintlgtoes
on Playtika’s games as they existed before this suit began, it does not reipesided
description of those games by the defendants themselves. The Court cannoketberefioier
any such declarations at this sta§ee Cooper v. Pickett37 F.3d 616, 623 (9th Cir. 1997).
However, it is worth noting that if buying additional coordy served the functions described i
the declaration, the coins may in fact fall outside the “thing of value” definfieeRCW

§ 9.46.0285.

Finally, Playtika argues that the Court should disregard the Ninth Circuitig il
Kater as contrary the Washington Gambling Commission’s statements redeaalbie)
gaming,”as well as other district court cases addressing thermBbtsupport its position,
Playtika asks the Court to take judicial notice of a pamphlet relégsed Commission in 2014
and a recent statement by the Commissioner regarding the Ninth Circuit’'s hol#iaigr.
These are both public records that the Court can properly take judicial notice of, @s Wils
concedesSeeOpp’n, Dkt. #52, at 20.

However, they do not support the conclusions that Playtika hopes for. While the
pamphlet offered by Playtika does state that social gaming is not gambling istherprize, it
also purports to provide only “general guidance” to consumers. Dkt. #43-1. The Ninth Cird|
already declined to defén this pamphlet, and the Courtesthe same her&ee Kater886 F.3d
at 788.Likewise, the Commissioner’s statement regarding the Ninth Cird{atter ruling
merely asserts th#he Commissiomlid not participate in the case and it may be appealed. It
not express any specific position with respect to the underlying issues.

Finally, to the extent that Playtika citesit-of-circuit cases holding that virtual coins ar

not a “thing of value,” these merely persuasive authorities must be rejetigat of the Ninth

:

does

[1°)
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Circuit's holding.In fact, the Ninth Circuit already rejected these cases itself, stating that th
involve “different state statutes, state definitions, and garkeder, 886 F.3d at 788. With
Playtika’'s ammunition thus depleted without success, the Court must follow the binduggmu
Kater.
C. Whether Players “Lose” such that Recovery is Possible

Just as it rehashes the “thing of value” issue decidé&dter, Playtika also rargues that
Wilson cannot recover “the value of the thing . . .lost” under RCW 8§ 4.24.070 because he
“lose” anything. However, this argument rises or falls on thagtheof Playtika’s prior
argument that its coins are not valuable because they are periodicatiygiver freeBecause
this argument has failed, it follows that Wilson did in fact lose something of valplkaying
Playtika’'s games and may now recoitsrvalue.See Kater886 F.3d at 789.
d. Whether Playtika's Gamese “Bona Fide Business Transactions”

Playtika also argues that its games are exempt from the statutory prohibitioml@imga
because they fall within the “bona fide business transaction” exceptiamexception reads as

follows:

Gambling does not include fishing derbies as defined by this chapter, parimutuel
betting and handicapping contests as authorized by chapter 67.16, bona fide
business transactions valid under the law of confracts, including, but not limited to,
contracts for the purchase or sale at a future date of securities or commodities, and
agreements to compensate for loss caused by the happening of chance, including,
but not limited to, contracts of indemnity or guarantee and life, health, or accident
insurance.

RCW § 9.46.0237. According to Playtika, its games involve “bona fide business transactio
because players merely pay for the privilege of entertainment. The faptayets do not know
how much entertainment they will receive does not make their games angrdiffem buying

tickets to a baseball game, whicould go into extra innings or end relatively quickly.

ey

did not
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Wilson responds that § 9.46.0237 contains a non-exhaustive list after “bona fide by
transactions alid under the law of contractthat identifies the purchase of securities and

insurance asvo examples. Wilson contends that, applying Washington principkatotory

interpretation, the exceptiahould be limitedo transactionsimilar to insurance and securities.

When construing a state statute, a federal court must apply that gtateigles of
statutory interpretatiorRlanned Parenthood of Idaho, Inc. v. Wasd&r6 F.3d 908, 925 (9th
Cir. 2004). Washington courts view statutes using the “including but not limited to” gagsa
unambiguously creating “an illustrative, not exhaugs list.” State v. Josepld16 P.3d 738, 741
(Wash. Ct. App.). This list of specific items modifies the general,teach that the latter “will
be deemed to ‘incorporate those things similar in natucemparable to the specific terms.™
Id. (quotingState v. Larsonl84 Wash. 2d 843, 849, 365 P.3d 740, 743 (2015)). To determi
what constitutes a “similar” item, courts look to the “clearly stated legislative irtehtihd the
statuteld. at 741-42.

Here, the listlearly contemplates excluding purcheweé securities or other investment
and insurance. Buying virtual coins is not “similar in nature” to either of tihassdactions
because the buyer is not protecting themselves against a fortuitous risk mwingldastake in a
company.

Playtika agues that “bona fide business transactions valid under the law of consact]
broad category that unambiguously incluttessale of credits used for amusement gaines
support of this, Playtika points to RCW § 9.46.010, which states that the Washington Ganyj
Act seeks to dvoid restricting participation by individuals in activities and social pastimes
However the rest of this sentendiaits the types of social pastimes to thtisat are*more for

amusement rather than for profit, do not maliciously affect the public, and do not breach th

siness

b

bling

e

DKT. #40 & 43- 22



1C

11

12

13

14

1t

1€

17

18

19

2C

21

22

23

24

peace. RCW § 9.46.010. While the wording is ambiguous regardihgseprofit is at issue,
Playtika certainly profits from its games and Wilson would argue that theyahmalicious
effect on the pubd.

In any casePlaytika misconstrues the “transaction” that isatie inthis case. Whereas
traditional gambling consists of a single transaction (money for a chanoe)id’laytika’s
games divvy up this process between two transactions. The first is the purchasmbf®ins
using real money, and the second is exchanging these coins for an opportunity to wah mot
them This second transaction idat Wilson alleges is gambnwhich is defined as “staking
or risking something of value upon the outcome of a contest of chance or a future contingg
event not under the person’s control or influen&CW § 9.46.0237Consequently, regardless
of whether purchasing coins from Playtika is similar to buying tickets to adhgame, using
those coins to play Playtika’s games is not a “bona fide business transddtion.”

e. Whether Playtika Holding Company should be Dismissed

Playtika argues that Playtika Holding Company (PHC) should be dismissethizarase
because it does not own, offer or operate any games. Playtika supports this propatita
statement from the declaration of PHC’s Chief Financial Officer. Dkt. #41H§wever, the
Court cannot consider this declaration at the dismissal stage, and Playtatie ed that PHC
owns andperates the games at issBeeComplaint, Dkt. #1, T 24. If PHC truly does not own
operate, or benefit from Playtika’s games, it should be easy to dismiss themmary
judgment. However, the allegations in the Complaint are sufficient to keep tlieendase for
now.

V. Exclusion of House of Fun and Vegas Downtown Slots Claims

e
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Playtika asks the Court to strike all claims related to Vegas Downtown Slotsbecau
Wilson does not allege that he ever played that particular g&fitemn responds that the
Complaint states that the proposed class includes people who played all of Blggiikas, and
that material differences between the games can be addressed at class certification

“Motions to strike are not favored and ‘should not be granted unlisssléar that the
matter to be stricken could have no possible bearing on the subject matter of tienlitiga
Luken v. Christensen Grp. Iné&No. C16-5214-RBL, 2016 WL 5920092, at *2 (W.D. Wash. Q
11, 2016) (quotingColaprico v. Sun Microsystermc., 758 F.Supp. 1335, 1339 (N.D. Cal.
1991)).Rule 12(f) itself describes such matter esdtindant, immaterial, impertinent, or
scandalous.” The court should consider the pleadings in the light most favorable toythehpa
submitted themld. Motions to strike should be denied if there is “any doubt whether the
allegations in the pleadings might be relevant in the attldn

Wilson could certainly not assert a claim based on the VDS game if he never playe

because he could not possibly be “entitled to relief” for aeastentinjury. SeeFed. R. Civ. P.

8(a)(2).The question, then, is whether the class allegations change this outcome. They dd.

defining feature of class actions is the plaintiff's apito assert claims on behalf of themselveg
and those similarly situated. It necessarily follows from this that the plainfliflaim damages
for harms that they themselveéisl not suffer, with the operativesuebeing whether those othe
harms are stitiently similar to theirs.

Here, Wilson alleges that all of Playtika’s garffesiction[] in a substantially similar
fashion” by allowing players to buy and spend virtual coins for a chance to win mioseSzs
Complaint, Dkt. #1, at 7. As previously noted, the heart of this case sounds in contract, so

whether or not Wilson’s specific harm is “typical” of the class will turn on howrtresactions

ct.

The
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he entered into with Playtika compare with the rest of the class. It will not agbetsn on
which speific games Wilson played, except to the extent the games function diffesenti
that Wilson entered into different types of transactions than some of the clabgrseln any
case, that question should be addressed at the class certification stagthese is nindication
at this point that VDS functions so uniquely that the allegations related to that game a
“immaterial.” See Fed. R. Civ. P. 12(f).

Finally, Playtika argues that all claims related to House of Fun shoulddkestbecause
no Defendant owns, offers, or operates that game. However, because Playslkanrelie
declarations that cannot be considered at this stage of the litigation, the Csiuctexdit
Wilson’s allegations that House of Fun is operated by Defendants.

CONCLUSION

Defendant Playtika Motion to Dismissand Strike (Dkt. #40) is DENIEDefendant

Playtika’'sRequestor Judicial NoticgDkt. #43)is GRANTED.

IT IS SO ORDERED.

Datedthis 20thday ofNovember, 2018.

2B ol

Ronald B. Leighton
United States District Judge
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