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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

JASONK.,

e CASE NO.3:18<CV-05291bwC
Plaintiff,

ORDERREVERSING AND
V- REMANDING DEFENDANT'S
DECISION TO DENY BENEFITS
NANCY A BERRYHILL, Deputy

Commissioner of Social Security for
Operations,

Defendant

Plaintiff filed this action, pursuant to 42 U.S.C. 8§ 405(g), for judicial review of
Defendant’s deial of Plaintiff's applicationgor supplementasecurity income (“SSI”) and
disability insurance benefits (“DIB"Pursuant to 28 U.S.C. § 636(c), Federal Rule of Civil
Procedure 73and Local Rule MJR 13, the parties have consented to have this matter he
the undersigned Magistrate Jud§eeDkt. 5.

After considering the record, the Court concludes the Administrative Law {JdgFE)
erred wherhe failed to properly consider medical opinion evidence from Dr. John A. Fried

M.D. Had the ALJ properly Dr. Friedline’s opinion, tA&J’s findings at Step Two and Step
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Three may have changed, and thgidual functional capacityRFC”) may have included

additional limitations. The ALJ’s error is therefore not harmless, and this mateeised and
remanded pursuant to sentence four of 42 U.S.C. § 405(g) to the Deputy Commissioner (¢
Security for Operations (“Commissionefdr further proceedings consistent with this Order.

FACTUAL AND PROCEDURAL HISTORY

OnFebruary 6, 2014, 1&intiff filed applicatiors for SSI andDIB, alleging disabity as of
July 19, 2013SeeDkt. 8, Administrative Record (“AR”) 20. The application was denied upg
initial administrative review and on reconsideratiaeAR 20. ALJ Tom L. Morris held a
hearing on August 23, 2016. AR 39-69. At the hearing, Plaantiénded his disability
application to a closed period of disability from July 1, 2013 through December 16 S2@&l14.
AR 20;see als@R 45. In a decision dated November 10, 2016, the ALJ determiaedif? to
be not disabled. AR 138. The Appeal€ouncil denied Runtiff’'s request for review of the
ALJ’s decision makingthe ALJ’sdecision the final decision of the Commissiorg&geAR 1-6;
20 C.F.R. §404.981, § 416.1481.

In Plaintiff’'s Opening Brief, Plaintiff maintains the ALJ erred failing to: (1) properly
consider all of his impairments at Ss¢epwo and Threef the segential evaluation process; (2
provide legally sufficient reasons to reject medical opinion evidence from Bdlifg and Dr.

Carla van Dam, Ph.D.; Y3tate specific, clr and convincing reasons for rejecting Plaintiff's

subjective symptom testimongnd(4) meet the ALJ’s burden at Step Five. Dkt. 10, pp. 1-17.

Plaintiff requests an award of benefiige tothese alleged errorkl. at 17.
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STANDARD OF REVIEW

Pursuant to 42 U.S.C. § 405(g), this Court may set aside the Commissioner’s deni
social security benefits if the ALsJfindings are based on legal error or not supported by
substantial evidence in the record as a wHdgliss v. Barnhart427 F.3d 1211, 1214 n.1 (9t
Cir. 2005) ¢iting Tidwell v. Apfel 161 F.3d 599, 601 (9th Cir. 1999)).

DISCUSSION

Whether the ALJ properly consideredall of Plaintiff's severe impairments at
Step Two of the sequential evaluation process.

Plaintiff argues the ALJ failed to properly evaluate all of Plaintiff's impairman&tep
Two of the sequential evaluation process. Dkt. 10, pp. 7-9.

Step Two of the Aministration’s evaluation process requires the ALJ to determine
whether the claimarthas a medically severe impairment or combination of impairments.”
Smolen v. ChateB0 F.3d 1273, 1290 (9th Cir. 1996) (citation omitted); 20 C.F.R. 88
404.1520(a)(4)(ii), 416.920(a)(4)(ii) (1996). An impairment is “not severe” if it does not
“significantly limit” the ability to conduct basic work actiies. 20 C.F.R. 88 404.1521(a),
416.921(a) (effective through March 26. 201 7Rasic work activities are ‘abilities and
aptitudes necessary to do most jobs, including, for example, walking, standing, iting,
pushing, pulling, reaching, carrying or handlingstholen80 F.3d at 1290 (quoting 20 C.F.R|
140.1521(b))An impairment or combination of impairmeritan be found ‘not severe’ only if
the evidence establishes a slight abnormality having ‘no more than a minincabefen
individual[']s ability to work.” 1d. (quotingYuckert v. Bower841 F.2d 303, 306 (9th Cir. 198

(adopting Social Security RulingSSR”) 85-28)).

1 The Court “applies the law in effect at the time of the ALJ’s decisi@nse v. Berryhill256 F.Supp.3d
1079, 1083 n.3 (C.D. Cal. 2017) (citations omitted).
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In this case, at Step Two, the ALJ determiRéaintiff “has the following severe
impairments: degenerative disc diseaisepnstructive surgery of a weight bearing joint, obes
affective disorder, and personality disorder[.]” AR 23. The ALJ also determinedifPa
hypertension was ‘@onseverampairment” at Step Two. AR 23. The ALJ did not discuss ar
other impairment at Step TwSeeAR 23.

Plaintiff maintains the ALJ erred at Step Two by failing to fihd followingtwelve
conditions were severe impairments: hypertension, cardiac hypertrophypnaum
hypertension, bronchitis, bilateral calcific insertional Achilles tendonissp$terone deficiency
moderate left knee joint effusion, Baker’s cyst of bilateral knees, fibatgiay polyarthritis,
history of kidney failure, and anxiety. Dkt. 10, pp. 7-8. To support his assertion that these
impairmentsnveresevereduring the relevant perig@laintiff points to evidencan the record
showing Plaintiff was diagnosed with these conditions and sufferedrélatedsymptoms, sucl
as shortnessf dreath, nausea, fatigue, joint pain and swelling, and panic attdckt3.
Plaintiff contends that, in light of this evidence, thespairments “significantly limited his
ability to perform basic work activities during the relevant time framéj.]”

While this evidence shows Plaintiff generally suffered from symptoms detlatbese
conditions Plaintiff failedto explain how this evidence shotvs ismorelimited in his ability to
performbasic work activitieshan the ALJ provided in the RFSee20 C.F.R. 88 404.1521,
416.921(an impairment is “not severe if it does not significant limit your . . . ability toasach
work activities,” such as “walking, standing, [or] standingherefore Plaintiff failed to show
any harmful erroat Step Tw with respect tdhese twelve conditionSeeShinseki v. Sanders
556 U.S. 396, 410 (2009) (tkimanthas tke burden of demonstratifgrmfu errors in the

ALJ’s decision) Edlund v. Massanari253 F.3d 1152, 115680 (9th Cir. 2001) (the claimant

ity
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“hasthe burden of proving that these impairments or their symptomg affeability to
perform basiavork activities); Morrison v. Berryhil| 2017 WL 3267694, at *5 (W.D. Wash,.
Aug. 1, 2017) (finding the claimant failed to show the ALJ erred at Step Teaube he did
not explain how the allegedly severe impairment “separately affectedbility to perform
basic work activities”).

Il. Whether the ALJ properly assessed the medical opinion evidence.

Plaintiff contends the ALJ erred by failing to properly consider medical @pievidence
from Drs.Friedline and van Dam. Dkt. 10, pp. 3-7.

In assessing acceptable medical sourcesAltlBemust provide “clear and convincing”
reasons for rejecting the uncontradicted opinion of either a treating oméx@mhysician.
Lester v. Chater81 F.3d 821, 830 (9th Cir. 1995) (citiRgzer v. Sullivan908 F.2d 502, 506
(9th Cir. 1990))Embrey v. Bower849 F.2d 418, 422 (9th Cir. 1988)). When a treating or
examining physician’s opinion is caaticted, the opinion can be rejected “for specific and
legitimate reasons that are supported by substantial evidence in the reestelf"81 F.3d at
830-31 (citingAndrews v. Shalaléb3 F.3d 1035, 1043 (9th Cir. 1998)urray v. Heckley 722
F.2d 499, 502 (9th Cir. 1983)). The ALJ can accomplish this by “setting out a detailed ang
thorough summary of the facts and conflicting clinical evidence, statingtbrpiietation
thereof, and making findingsReddick v. Chaterd57 F.3d 715, 725 (9th Cir. 199@iting

Magallanes v. Bower881 F.2d 747, 751 (9th Cir. 1989)).

ORDER REVERSING ANCREMANDING
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A. Dr. Friedline

Plaintiff argues the ALJ failed to provide any legally sufficient reasarject medical
opinion evidence from Dr. Friedlire.

1. The ALJ’s Treatment @r. Friedline’s Opinion

Dr. Friedline is one of Plaintiff’s treating physiciaisee, e.g.AR 333-34, 528-49
(treatment notesPn November 19, 2013, Dr. Friedline completed a Physical Functional
Evaluation fornregardingPlaintiff's conditions and associated limitations in basic work
activities AR 329-31Dr. Friedline wrote that Plaintiff had completed the following diagnost
tests: an MRI in 2006, “show[ing] herniated lumbar discfays, “show[ing] calcific insertional
Achilles tendonitis”; and an echocardiogram, “show[ing] thickening of left \a@tr AR 330.
Dr. FriedlinedeterminedPlaintiff should not be exposed to chemical sensitivity, and “does 1
normally work at heights above 15 feet.” AR 330. Further, Dr. Friedline otlaaitiff had the
following diagnoses andssociatedimitations inwork activities

e Achilles tendonitis, causing severe limitations in Plaintiff's ability to stand, walk,
carry, push, and pull;

e Cardiac hypertrophycausing marked limitations in Plaintiff's ability to walk, carry
and handle;

e Testosterone deficiencgausing moderate limitations in Plaintiff's ability to walk,
lift, carry, push, and pull;

e Hypertensioncausing moderate limitations in Plaintiff's ability to stand and walk;

and

e Low back pain/herniated discausing marked limitations in Plaintiff's ability to
stand, walk, lift, carry, push, pull, stoop, and crouch.

2 Plaintiff contends the ALJ was required to provide “clear and convincing” reasaliscoun Dr.
Friedline’s opinion. Dkt. 10, p..3However, because the ALJ’s reasons fail to meet the “specific andnlzigiti
standardor the reasons discussed heré¢ire Court applies this lesser standard to the ALJ's assesshfizmt o
Friedline’'sopinion.

ORDER REVERSING ANCREMANDING
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AR 330.

Dr. Friedline concluded Plaintiffias “[s]everely limited” in his ability to perform work
in a regular, predictable manner, indicating Dr. Friedline found Plaintiff “[ujpédimeet the
demands of sedentary work.” AR 331. With respect to Dr. Friedline’s opinion, the ALJ wrg

In 2013, Dr. Friedline opined that the claimant’'s [sic] is curreatig totally
disabled duea bilateral Achilles tendonitisAdditionally, he opinedthat the
claimant is unable to meet the demands of sedentary. Woekundersigned gives
this opinion little weight. (1)Dr. Friedline rendered his opinion prior to the
claimant'sFebruary 2014 ankle surger§2) Further, his opinion is inconsistent
with examinations where the claimant was found to have normal ensisehgth
and tone bilaterally(3) His opinion that the claimant cannot perform even
sedentary work is inconsistent with the claimant’s activities of daily liwhgh
included taking care of his hygiene and grooming without assistance, performing
some cooking, doing laundry, washing dishes, vacuuming, drilocglly,
grocery shopping, and using the computsccordingly, the undersigned gives
this opinion little weight.

AR 31 (internal citations omitted) (numbering added).

First, theALJ gave Dr. Friedline’s opinion little weight becau3e Friedlinerendered
his opinion prior tdPlaintiff’'s ankle surgeryAR 31.An ALJ need not accejgin opinion which
is inadequately supported “by the record as a wh8atson v. Comm’r of Soc. Sec. Admah9
F.3d 1190, 1195 (9th Cir. 2004). Regardlesn,AaJ errs when he rejects a medicainign or
assigns it little weight while doing nothing more than ignoring itor criticizing it with
boilerplate language that fails to offer a substantive basis for his cancluSarrison v. Colvin
759 F.3d 995, 1012-13 (9th Cir. 2014itihg Nguyen v. Chaterl00 F.3d 1462, 1464 (9th Cir.
1996)). As the Ninth Circuit has stated:

To say that medical opinions are not supported by sufficient objective findings or

are contrary to the preponderant conclusions mandated by the objective findingg

does nbachieve the level of specificity our prior cases have required, even when
the objective factors are listed seriatithe ALJ must do more than offer his

conclusions. He must set forth his own interpretations and explain why they,
rather than the doctorsare correct.

ORDER REVERSING ANCREMANDING
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Embrey 849 F.2d at 421-22 (internal footnote omitted).

Here, the ALJailed to explain har the fact that Dr. Friedline rendered bjgnion prior
to Plaintiff’'s ankle surgery invalidatdds opinion.SeeAR 31.Further,Plaintiff seekdisability
benefits for a closed period — July 1, 2013 to December 16, 2@bich encompasses Dr.
Friedlinés November 2013 opiniorseeAR 20, 45, 329-31. Thus, even though Dr. Friedline
rendered his opinion prior to Plaintiff's ankle surgery, his impins relevant for at least part of

the applicablgeriod. Accordingly, the ALJ’s first reason for rejecting Dr. FriedBr@pinion

was not specific and legitimate nompgwrted by substantial evidence in the rec8ek Treichler

v. Comm’r of Soc. Sec. Admii75 F.3d 1090, 1103 (9th Cir. 2014) (citation omitted) (“the ALJ

must provide some reasoning in order for us to meaningfully determine whether tee ALJ
conclusions were supported by substantial evidence”).

Second, the ALJ discounted Dr. Friedline’s opinion because he found it inconsiste
examinationshowing “normal muscle strength and tone bilateralyR 31. To support his

assertion, the ALJ provided a string citation to several re@mgigining physical examination

Nt with

)

of Plaintiff. SeeAR 31. Butas previously stated, an ALJ cannot reject a physician’s opinionin a

vague or conclusory mann@&arrison, 759 F.3d at 1012-1Embrey 849 F.2d at 421-22. In thjs

instance, the ALJ failed to offer any rationaketo how Dr. Friedline’s findingsontradicted
these examinationSeeAR 31. Given the ALJ’s lack of explanation, this was not a specific,
legitimate reason to reject Dr. Friedline’s opiniG&eeMcAllister v. Sullivan888 F.2d 599, 602
(9th Cir. 1989) (an ALJ’s rejection of a physician’s opinion on the ground that it was gdotr
the record was “broad and vague, failing to specify why the ALJ felt theniggattiysician’s

opinion was flawed”).

ORDER REVERSING ANCREMANDING
DEFENDANT’'S DECISIONTO DENY BENEFITS
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Moreover, the ALJ’s conclusory reasoning overlooked ababfindingscontained in
these examinationgor example, theecordscited by the ALJkhowPlaintiff consistently
exhibited the following: “back pain, joint pain, joint swelling, muscle spasm, or ccamp”
“difficulty with balance or gait, numbness, tingling and burnirag;well agenderness with
extension ad flexion in the lumbar spine, reduced range of motion, and “tenderness with 1
of motion in bilateral anklesSeeAR 410 413, 416, 419, 422, 425, 488, 491, 494, 497, 511
517, 520Hence given the multiple abnormal results in these examinations, the fact that P
exhibited some “normal muscle strength and tone bilaterdtg’s not necessarily contradict [
Friedline’s opinionSeeBayliss 427 F.3d at 1214 n.1 (an ALJ’s decision must be supported |
substantial evidence in the recprdee alsdreddick 157 F.3d at 7223 (an ALJ must not
“cherry-pick” certain observations wibut considering their context).

Third, the ALJ gave Dr. Friedline’s opinion little weight because he founitd@nisistent
with Plaintiff's daily activities. AR 31An ALJ mayreject a physician’s opinion if it is inconsistg
with the claimant’s daily activitieSeeRollins v. Massanafi261 F.3d 853, 856 (9th Cir. 2001).
Yet here, the ALJ agaiprovided conclusory reasoning, asfaiéed to explairhow any of the citeg
activities contradicted Dr. Friedline’s opiniddeeAR 31. As such, this was not a specific,
legitimate reason to discount Dr. Friedline’s opiniBlakes v. Barnhart331 F.3d 565, 569 (7t
Cir. 2003) (“We require the ALJ to build an accurate and logical bridge from tterea to
[his] conclusions so that we may afford the claimant meaningful review of3A& Siltimate
findings.”).

Furthermorein describingPlaintiff's daily activities, the ALJ cited a record in which
Plaintiff reported his activities in a psychological evaluati®eeAR 31 (citing AR 501)

However the references to these activities are vagne do notndicatehow long Plaintiff

ange

514,
aintiff
I

py
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performed these activities, sihowthese activities angecessarilynconsistent wittDr. Friedline’s
opinion.SeeAR 501, Mulanax v. Comm’r of Soc. Sec. Admi@3 Fed. Appx. 522, 523 (9th Cir
2008) (citing SSR 98p) (“Generally, in order to be elidéfor disability benefits under the Soc
Security Act, the person must be unable to sustaktifiodl work— eight hours per day, five days
per week.”). The ALJ’s reasoning also contradicts the general rul&dikability claimants shoul
not be penaed for attempting to lead normal lives in the face of their limitatidReddick 157
F.3dat722(citations omitted)Therefore the ALJ'sthird reason for rejecting DEriedline’s
opinion was not supported by substantial evidence betiaeiséed rport isnot necessarily
inconsistent with DrEriedline’sopinion.

The ALJ failed to provide any specific and legitimate reason, supported bgrstiddst
evidence, for giving Dri=riedline’sopinion little weight. Accordingly, the ALJ erred.

2. HarmlessError and Instructions to the ALJ

Harmless error principles apply in the Social Security contéodina v. Astrue674 F.3d
1104, 1115 (9th Cir. 2012). An error is harmless only if it is not prejudicial todhreantt or
“inconsequential” to the ALJ’s ‘ltimate nondisability determinationStoutv. Comm’r of Soc.
Sec. Admin454 F.3d1050, 1055 (9th Cir. 20063ee also Moling674 F.3d at 1115. The
determination as to whether an error is harmless requires asfpasific application of judgment
by the reviewing court, based on an examination of the record made “witgand to errors’ tha
do not affect the parties’ ‘substantial right$vitlina, 674 F.3d at 1118119 (quotingsShinseki V.
556 U.S.at407 (quoting 28 U.S.C. § 2111)).

In this case, had the ALJ properly considered Dr. Friedline’s opitlieALJ’s findings at
Step Two of the sequential evaluation process may have changed. For ekanfaliedline’s

opinion contained diagnoses of Achilles tendontitis, cardiac hypertrophy, testestiEficiency

al
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DEFENDANT’'S DECISIONTO DENY BENEFITS
-10



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

hypertension, and low back pain/herniated disc, as well as workptatzions associated with
thesediagnoses. AR 330. Dr. Friedline’s treatment notes contain other diagnoses which nj
relevant at Step Twéee, e.g.AR 468, 531-32, 535 (Baker’s cyst afht knee) AR 532
(polyarthgias); AR 527 (anxiety disorder). Hence, proper consideration &tiBdline’s opinior
may chage the Step Twanalysis

Furthermorethe ALJ’s findings at Step Three may have changed with proper
consideration of Dr. Friedline’s opinion and hegated treatment notes. In particular, Plaintiff
contends the ALJ erred at Step Thwath respect td.istings 1.02 and 1.03. Dkt. 10, pp. 9-10.
Both Listings 1.02A) and 1.03 require evidenoé an “inability to ambulate effectively,” which
the listings define as “an extreme limitation of the ability to W& C.F.R., Part 404, Subpt.
App. 1, 88 1.00(B)(2)(b), 1.02, 1.03 (effective Oct. 7, 2016 to Jan. 16, 2017). While the Al
found “[t]here is no mention in the medical record that the claimant cannot ambulate
effectively,” the parties contest this issue. AR 24; Dkt. 10, p. 10; Dkt. 11, p. 6. Notably, in
Friedline’sopinion,Dr. Friedline found Plaintiff severely limited in his ability to walk due to
Achilles tendonitis. AR 33M@r. Friedline likewise recorded in a treatment rfoden November
19, 2013 that Plaintiff’'s “Achilles tendonitis is so severe that it stops [Plaifroff) beirg to
ambulate about 100 feet.” AR 333. Thus, had the ALJ properly considered Dr. Friedline’s
opinion and related treatment notes, the ALJ’s analysis may have reconeiltbtfed Step
Three errors.

Moreover with proper consideration of Dr. Friedline’s opinion, RieC and the
hypothetical questions posed to the vocational expert (“VE”) may heleled additional
limitations. For example, the RFC and hypothetical questions may héactedbr. Friedline’s

opinion about Plaintiff's marked to severe limitations in walking, cagyyushing, and pulling.

ay be

P,

J

Dr.
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AR 330. The RFC and hypothetical questions may have also provided Plaintiffidds to meef
the demands of sedentary work. AR 331. The RFC and hypothetical questionwphsedE did
not containhese limitationsSeeAR 26, 6369. As the ultimate disability decision may have
changed with proper consideration of Briedline’sopinion, the ALJ’s error is not harmless an
requires reversabee Molina674 F.3d at 1115.

Because proper consideration of Dr. Friedline’s opinion may impact mulsipéets of the
ALJ’s decision, the Court directs the ALJ teaealuate all steps of the sequential evaluation
process on remand, including Step Two and Step Three.

B. Dr. van Dam

Plaintiff additionally claims the AL#ailed to properly consider the medical opinion
evidence from Dr. van Dam. Dkt. 10, p. 7.

Dr. van Dam reviewed medical records and rendered an opinion about Plaintiff's [
residual functional capacity” on September 23, 20$4eAR 100-08, 111-12see alsAR 117-
24, 128-29. Dr. van Dam found Plaintifiited in several areas of basic work activities,
including moderate limitations in the ability to maintain attention and concentrationtémdex
periods; the abty to perform activities within a schedule, maintain regular attendance, and
punctual within customary tolerances; and the ability to accept instructionsesgpuhd
appropriately to criticism from supervisors. AR 111-12.

The ALJ gaveDr. van Dam’s opinion “great weight.” AR 30-31. Plaintiff argues,

however the moderate limitatiorfallegedly accepted by the ALJ” should have supported a

3 Dr. van Dam’s opinion appears twice in the administrative reeomte for Plaintiff's SSI claim and
once for Plaintiff's DIB claimCompareAR 100-08, 11112 with AR 117-24, 12829. As such, the Court cites Dr.

nenta

be

van Dam'’s opinion the first time it appe@nghe administrative record.
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finding of disabled. Dkt. 10, p. 7. In other words, Plaintiff appears to argue the ALJ did no
properly accountor all of the limitations in Dr. van Dam’s opinioBee id.

The ALJ “need not discuss all evidence presentémhtentv. Heckler 739 F.3d 1393,
139495 (9th Cir. 1984). However, the ALJ “may not reject ‘significant probative evidenc
without explanatin.” Flores v. Shalala49 F.3d 562, 57J1 (9th Cir. 1995) (quotinyincent
739 F.2d at 1395). The “ALJ’s written decision must state reasons for disrepgsdch]
evidence.Flores 49 F.3d at 571. Yet as previously explainaad ALJ'serror is harmlss if it
“did not alter the ALJ’s decisionNolina, 674 F.3d at 1115.

In this casePlaintiff cites the Program Operations Manual System (POMS) to argug
van Dam’s opinion should have supported a finding of disabled. Dkt. 10, p. 7. But while th
POMS- an internal agency manuals “entitled to respect,” ftdoes not impose judicially
enforceable duties on either this court or the AlChrillo-Yeras v. Astrues71 F.3d 731, 735
(9th Cir. 2011) (citations and internal quotation marks omittedithernore, Plaintiff fails to
specificallyexplain how the RFC should have contained additional limitations in light of thg
“great weight” assigned to this opinioddeeDkt. 10, p. 7.

In any event, the Court has determined remand is inevitable and has instructed tbg

re-evaluate this entire matter on remand. Therefore, the Court further dire@ts.d to explain

his treatment oDr. van Dam’s opinion on remand. Specifically,hi€tALJ intends to accept Dr.

van Dam’s opinion on remand, he is directed to explain how he accounts for Dr. van Dan
opinedlimitations in the RFCSee Jones v. Colyia015 WL 71709, at *5 (W.D. Wash. Jan. 6
2015) (citingHill v. Astrue 698 F.3d 1153, 1161 (9th Cir. 2012) (“when the ALJ ignores

significant and probative evidence,” the RFC is incomplete).

|

e

2 Dr.

e

1%

> AL
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[l Whether the ALJ properly considered Plaintiff’'s subjective symptom
testimony.

Plaintiff also asserts the ALJ failed to provide any specific, clear amdramng reason
to reject Plaintiff's subjective symptom testimony. Dkt. 10, pp. 10-15.

Because Plaintiff will be able to present new evidence and testimony on remeénd, &
becauseroper consideration of the medical opinion evidence may impact the ALJ’srasgés
of Plaintiff’'s subjective symptom testimony, the Court declines to consideherie ALJ
erred with respect to Plaintiff's testimony. Instead, the Court directs tdécAieweigh
Plaintiff's subjective symptom testimony as necessary on remand.

Nevertheless, the Court notes the ALJ’s assessment of Plaintiff’s tudjggmptom
testimonyerroneouslyisedconclusory reasoning. For example, the ALJ rejected Plaintiff's
Slbjective symptom testimony in part because he found it inconsistent with Plaimiidfie
range of daily activities[.]” AR 280. The ALJ failed to explain, however, hte cited
activitiescontradictedparticular parts oPlaintiff’'s subjective symptom testimongeeAR 29
30. Therefore, on remanidithe ALJ intends to reject Plaintiff's testimony, he is directed to
provide specific, norconclusory reasons faioing so.SeeBurrell v. Colvin 775 F.3d 1133,

1138 (9th Cir. 2014) (emphasis in original) (holding an ALJ errs when he fails to explach®

daily activities conflicted withvhich part of [the claimant’s] testimony”’see also Brown-Hunte

v. Colvin 806 F.3d 487, 494 (9th Cir. 201f6)tation omitted)“Because the ALJ failed to
identify the testimony she found not credible, she did not link that testimony to tioellgar

parts of the record supporting her nonedibility determinationThiswas legal errat).

V. Whether the ALJ’s Step Five findings are supported by substantial evidence.

Plaintiff further argues the ALJ failed to meet his burden at Step Five of therdex

evaluation process. Dkt. 10, pp. 15-16.
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TheCourt has found the ALJ committe@tmful errorand has directed the ALJ to
reassess this ergimatter on reman&eeSection Il.,supra Thereforethe ALJis directed to
reassess the RFC on remaBdeSSR 968p, 1996 WL 374184 (1996) (an RFC “must always
consider and address medical source opinioN&lentine v. Comm’r of Soc. Sec. Adm&v.4
F.3d 685, 690 (9th Cir. 2009)an RFC that fails to take into account a claimant’s limitations
defective”). As the ALJ must reassess Plaintiff’'s RFC on renthedALJ isalsodirectedto re
evaluate Step Five to determine whether there are jobsegxistsignificant numbers in the
national economy Plaintiff can perform in light of the RBg&e Watson v. Astru2010 WL
4269545, at *5 (C.D. Cal. Oct. 22, 2010) (finding the RFC and hypothetical questions pog
theVE defective when the ALJ did not properly consider two doctors’ findings).

V. Whether an award of benefits is warranted.

Lastly, Plaintiffcontendghat as a result of the ALJ’s errors, an award of benefits is
warranted. Dkt. 10, p. 17.

The Court may remand a case “either for addifienaence and findings or to award
benefits.”Smolen80 F.3dat 1292. Generally, when the Court reverses an ALJ’s decision, *
proper course, except in rare circumstances, is to remand to the agency fonaddit
investigation or explanationBeneckey. Barnhart 379 F.3d 587, 595 (9th Cir. 2004) (citation
omitted). However, the Ninth Circuit created a “test for determining velr@tence should be
credited and an immediate award of benefits directddriman v. Apfel211 F.3d 1172, 1178
(9th Cir. 2000). Specifically, benefits should be awarded where:

(1) the ALJ has failed to provide legally sufficient reasons for rejecting [

claimant’s] evidence, (2) there are no outstanding issues that must be resolveq

before a determination of disability can bede, and (3) it is clear from the

record that the ALJ would be required to find the claimant disabled were such
evidence credited.
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Smolen80 F.3d at 1292.

In this case, the Court has determined the Almdrodted harmful erroand has directed
the ALJto reevaluate this entire matter on remand. Because outstanding issues remaing
Plaintiff's severe impairments, the medical evidence, Plaintiff's RFC, arabhity to perform
other jobs existing in significant numbers in the national econanyamd for further
consideration of this matter is appropriate.

CONCLUSION

pgard

Based on the foregoing reasons, the Court hereby finds the ALJ improperly concluded

Plaintiff was not disabled. Accordingly, Defendant’s decision to deny bersfégarsecand

this matter isemandedor further administrative proceedings in accordance with the findings

contained hereinlhe Clerk is directed to enter judgment for Plaintiff and close the case.

o (i

David W. Christel
United States Magistrate Judge

Datedthis 12th dayof October, 2018.
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