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3 UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF WASHINGTON

9 AT TACOMA

10 DALE D.,
. CASE NO.3:18-CV-05306bWC
11 Plaintiff,
ORDERREVERSING AND
12 V. REMANDING DEFENDANT'S
DECISION TO DENY BENEFITS
13 COMMISSIONER OF SOCIAL
SECURITY,
14
Defendant

15
16 Plaintiff filed this action, pursuant to 42 U.S.C. § 405(g), for judicial review of
17 Defendant’s deial of Plaintiff’'s applicatiorfor supplemental security income (“SSIPursuant
18|t 28 U.S.C. 8§ 636(c), Federal Rule of Civil Procedurean@ Local Rule MJR 13, the parties
19 have consented to have this matter heard by the undersigned MagistrateSéadde. 5.
20 After considering the record, the Court concludes the Administrative Law JUdgE)
21 erred wherhe failed to properly consider medical opinion evidence from Dr. Peter A. Weiss,
29 Ph.D., Dr. Keith J. Krueger, Ph.D., abd. J. Dalton, M.D Had the ALJpropely considered
23 these medical opinionthe residual functional capaciiRFC”) may have included additional
24 limitations. The ALJ’s errararetherefore not harmless, and this matter is reversed and
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remanded pursuant to sentence four of 42 U.S.C. § 405(g) to the Commissioner of Socia
Security(*Commissioner”) for further proceedings consistent with this Order.

FACTUAL AND PROCEDURAL HISTORY

OnAugust 6, 2014Plaintiff filed an application foES|, alleging disability as alanuary
1, 2011.SeeDkt. 10, Administratve Record (“AR”) 244 The application was denied upon
initial administrative review and on reconsideratiaeAR 244.ALJ S. Andrew Grace held a
hearing on August 11, 2016. AR 261-93. In a decision dated January 5, 2017, the ALJ
determined Piatiff to be not disabled. AR 241-60. The Appeals Council denied Plaintiff's
request for review of the ALJ’s decision, makihg ALJ’sdecision the final decision of the
CommissionerSeeAR 1-6; 20 C.F.R. 88 404.981,416.1481.

In Plaintiff's Opening Brief, Plaintiff maintains the ALJ erregfailing to: (1) stateany
specific, legitimate reason, supported by substantial evidence, to discountl roeithicen
evidence from Dr. Weisg2) properly rejectnedicalopinionsfrom Drs. Kreuger, Dalton, and
Brown about Plaintiff’'s ability to communicate and perform effectiviala work setting(3)
correctlyconsider the opined Global Assessment of FunictgpfiGAF”) scores in the record;
(4) statelegally sufficient reasons wiscountPlaintiff's subpctive symptom testimony; and)(5
provide an RFC and Step Five findings supported by substantial evidence. Dkt. 16, pp. 4-
Plaintiff requestsgue tothese alleged errors, the Court remand this matter for an award of
benefits.Id. at 14.

STANDARD OF REVIEW

Pursuant to 42 U.S.C. § 405(g), this Court may set aside the Commissioner’s deni

social security benefits if the ALsJfindings are based on legal error or not supported by

14.
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substantial evidence in the record as a wHdgliss v. Barnhart427 F.3d 1211, 1214 n.1 (9t
Cir. 2005) ¢€iting Tidwell v. Apfel 161 F.3d 599, 601 (9th Cir. 1999)).
DISCUSSION

Whether the ALJ provided legally sufficient reasons to discounthe medical
opinion evidence.

Plaintiff contends the ALJ erred by failing poovidespecific and legitimate reasons to
discount Dr. Weiss’s medical opinigrepinions from Drs. Kreuger, Dalton, and Brown abou
Plaintiff's limitation in his ability to communicate and perform effectivaéhya work setting; and
the GAF scoresontained throughouhe record Dkt. 16, pp. 4-13.

An ALJ must provide “clear and convincing” reasons for rejecting thentracbcted
opinion of either a treating or examining physiciaester v. Chater81 F.3d 821, 830 (9th Cir.
1995) (citingPitzer v. Sullivan908 F.2d 502, 506 (9th Cir. 1990Pmbrey v. Bower849 F.2d
418, 422 (9th Cir. 1988)). When a treating or examining physician’s opinion is coradadinet
opinion can be rejected “for specific and legitimate reasons that grersegby substantial
evidence in the recordlester 81 F.3d at 8331 (citingAndrews v. Shalalé3 F.3d 1035, 1043
(9th Cir. 1995)Murray v. Heckler 722 F.2d 499, 502 (9th Cir. 1983)). The ALJ can accompli
this by “setting out a detailed and thorough summary of the &ual conflicting clinical evidence
stating[her] interpretation thereof, and making findingR&ddickv. Chatey 157 F.3d 715, 725
(9th Cir. 1998) (citingViagallanes v. Bower881 F.2d 747, 751 (9th Cir. 1989)).

A. Dr. Weiss

Plaintiff first maintains thé\LJ failed to provide specific and legitimate reasons to

discount two opinionfrom Dr. Weiss- apsychologicakvaluation dateduly 7, 20161 and a

1 Dr. Weiss's July opinion appears twice in the administrative reSaeAR 61317, 61827. The Court

t

cites the opinion the first time it appears in the administrative record.
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psychological evaluation dated October 5, 2(BdeAR 613-17, 696-704. For his July
evaluation, Dr. Wetsreviewed reports from four pieus psychological evaluations and
performed a clinical interview and mental status examination of PlaB&&AR 613-17. Dr.
Weiss opined Plaintiff is moderately limited in three areas of basic work activiigeability to
understand, remember, and persist in tasks by following detailed instructionsjityigalearn
new tasks; and his ability to adapt to changes in a routine work setting. AR 615. Adgitiona
Dr. Weiss found Plaintiff markedly impaired in higléafp to maintain appropriate behavior in
work setting. AR 615.

Dr. Weissalsodetermined Plaintiff has severe limitatiohglefined as “the inability to
perform the particular activity in regular competitive employrhenh multiple areassuch as
the ability tocommunicate and perform effectively in a work setting, and set realistis god
plan independently. AR 615. Further, Dr. Weiss opined Plaintiff is severelydimites ability
to perform activities within a schedule, maintain regattgndance, and be punctual within
customarytolerances without special supervision. AR 615. Likewise, Dr. Wigssmined
Plaintiff is severely limited in his ability to complete a normal work day and wedkwvithout
interruptions from psychologically based symptoms. AR 615. In all, Dr. Weess Pdaintiff's
mental impairmets as “severé AR 615.

During his October 2016 psychological evaluation, Dr. Weiss conducted another n
status examination of Plaintjifaindtested Plaintiff’'s sensorium amdental capacity. AR 6899.
In anarrativeform medical source statement, Dr. Weiss opined Plaintiff has difficulty with
reasoning and “would have difficulty with complicated instructions and tasks.” AR 699. Dr
Weiss wrote Plaintiff's socialization iséserely impaired” by schizoaffective disorder. AR 6

In addition, Dr. Weiss determined Plaintiff's “paranoid ideation appears to itmigguwdgment”

[=

1ental

9.
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and “severely compromises his social functioning.” AR 699. Plaintiff's “susthtoncentration
and persstence” are “severely impaired,” and his “auditory hallucinations also afipea
negatively affect his ability to concentrate and persist in tasks.” AR 699, DralVeiss opineg
Plaintiff's “adaptive impairment is severe.” AR 699. Dr. Weiss recomnueRd&ntiff resume
outpatient psychiatric treatment but determined his symptoms “appear to be ahrwaticre”
and thus, “his mood and psychotic symptoms are likely to persist even with treatmsent. Hi
prognosis therefore appears poor.” AR 699-700.
In a checkbox form medical source statement basetlisrOctober 2016 evaluatioDy.
Weiss opined Plaintiff is moderately limited in his ability to understand and reemaoinplex
instructions, carry out complex instructions, and make judgments on complexelaidd
decisiors. AR 701. Dr. Weiss found &htiff has a marked limitatiom his ability to respond
appropriately to usual work situations and changes in a routine work setting. AR 702. &.
furtherdetermined Plaintiff has an extreme limitatiedefined as “no useful ability to functior]
—in his abilityto interact appropriately with the public, supervisors, and co-workers. AR 7(
The ALJ summarized Dr. Weiss’s opinions and gave them partial weight:
The moderate limitations are given greagight as well as the limitation relating
to interacing with the public. Dr. Weiss’ [siclimitations in social interaction,
complexity of work, stress, and speed are given great weight and are supported b
the aboveresidual functional capacityl) However, the rest of the marked and
severelimitations are not consistent with the medical records showing greater
activity, improvement with treatment, and his decision not to pursue additional
treatment. (2) In addition, the contemporaneous treatmentesiotompletely
contadict Dr. Weiss’ [sic] opinionEFor example, notes dated June 2016 indicated
the claimant was doing well on medications, he had graduated from drug court,
and his major depressive disorder with psychosis was in full remission.
AR 254 (citation omitted) (numbering and emphasis added).

First, the ALJ rejected some of the marked and severe limitations Dr. Weiss opine(

because he found them inconsistent with Plaintiff's medical record, improventlertreatment

\Wei

2.
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and decision ndb pursue treatment. AR 25An ALJ may discoung physician’opinion which
is inadequately supported “by the record as a wh8atson v. Comm’r of Soc. Sec. Admih9
F.3d 1190, 1195 (9th Cir. 2004) (citation omitted). But an ALJ cannot use a conclusory
statement to reject a physiciaffiisdings; rather, the ALJ must stdies interpretations of the
evidenceand explain why they, rather than thiysicians interpretations, are correGee
Embrey 849 F.2d at 421-22.

Here the ALJ failed to explain how Plaintiff's medical records, improvement, and
decision not tgursue treatment contradict Dr. Weiss’s findings that Plaintiff is limited
variouswork activities.SeeAR 254. In other words, the ALJ failed to provide his interpretati
of the evidence anexplainwhy Dr. Weiss’s opinionsegarding Plaintiff's limitations should b
rejected.The ALJ did not, for instance, provide any discussion as to how Plaintiff's
improvement with treatment isconsistent with Dr. WeissTndings.The AlLJalso failed to
identify anyevidence supporting his asserti@eeAR 254.

TheALJ’s assertion that Plaintiff made a “decision” to no longer pursue treatment i
furtherunsupported by the record. Plaintiff testified at the hearinghthhtas anew counselor
who hascontinually rescheduletis appointmentandtold Plaintiff there was “nothinghe
could do forPlaintiff. AR 272-75. Plaintiff requested a new counselor and was, at the time
hearing, waiting to hear baflom his treatment facilityAR 274. Accordinty, contrary to the
ALJ’s finding, Plaintiff did not make a “decision” not to pursue additional treatmaiier, the
record shows Plaintifihtended to continue treatment once he had hesigned new
counselorSeeAR 272-75. This reason to reject Dr. Weiss’s opiniaiéeforeunsupported by

substantial evidence in the record.

on

D
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Furthermorethe Ninth Circuit hasheld that an ALJ cannot “conclude that [a pbigs’s]
assessment of claimasttondition is inaccuratdecause the claimant failed to seek treatme
SeeNguyen v. Chaterl00 F.3d 1462, 1465 (9th Cir. 1996). This is particularly hemause
those afflicted with mental illnessften do not recognizthat their condition reflects
potentially serious mental illne&dd. (citation omitted) see als@lankenship v. Bowel74
F.2d 1116, 1124 (6th Cir. 1989) (“it is a questionable practice to chastise one with a ment
impairment for the exercise of poor judgment in seeking rehabilitatiblef)ce, even asiming
Plaintiff chose to no longer seek treatment, the ALJ’S reasoning is erroneous.

In all, the ALJ’s first reason for discounting Dr. Weiss’s opinions is not specitl
legitimate because it conclusory and unsupportég the recordSeeEmbry, 849 F.2dat 421-
22 (‘itis incumbent on thALJ to provide detailedieasonedand legitimate rationales for
disregarding the physicians’ findings|[;]” conclusory reasons do “not actieveuel of
specificity” required tqustify an ALJ’s rejection of an opinionMcAllister v. Sullivan888 F.2d
599, 602 (9th Cir. 1989) (an ALJ’s rejection of a physician’s opinion on the ground that it
contrary to clinical findings in the record was “broad and vague, failing tofgpehy the ALJ
felt the treating pysician’s opinion was flawed”).

Second, the ALJ discounted Dr. Weiss'’s opinions because they conivehict
contemporaneous treatment notes. AR 254 (citation omi@d)LJ can discount a medical
opinion if there are immnsistencies betwedhe opinion and contemporaneous treatment recg
SeeParent v. Astrugb21 Fed. Appx. 604, 608 (9th Cir. 2013) (citidgrmickle v. Comm’r of
Soc. Sec. Admins33 F.3d 1155, 1165 (9th Cir. 20008i) this case, the ALJ assertBd
Weiss’s opinions fronduly and October 2016 “completely contradict” a treatment note from

June 2016 showing Plaintiftibing wel[.]” AR 254. Butthe ALJ failed to explain what aspect

al

vas
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of Dr. Weiss’s opinions contradithis treatment noté&See Embrey849 F.2d a#22 (anALJ
cannot merely state fadte claims “point toward an adverse conclusion and make[] no effo
relate any of these objective factors to any of the specific medical opamdrfgndingghe]
rejects”).

With respect to the ALJ’s foling that Dr. Weiss’s opinions are inconsistent with
treatment notes showing Plaintiffaduated from drug coulaintiff testified at the hearing th
he hopedparticipating indrug court would help his mental health issues. AR 271-72. Howe
he saidhe program did notseem to makany difference.” AR 271Thus, this finding from the
ALJ is unsupported by the record,Riaintiff's testimony andhe treatment note showing
Plaintiff graduated from drug court provide no basis to conclude he did not have theédinmgit3
Dr. Weiss opined.

In addition to being conclusognd unsupported by the record, this reason from thg
ALJ is error becaushe failed to explainvhy he foundthetreatmennotemore persuasive thg
Dr. Weiss’sobjective tests andpinionsabout Plaintiff SeeGarrisonv. Colvin 759 F.3d 995,
1012-13 (9th Cir. 2014) (“An ALJ errs whérerejects a medical opinion or assigns it little
weight while . . . asserting without explanation that another medical opinion is more
persuasive.”)Hence, the ALJ’s conclusory statemabbut one contemporaneous treatment
is insufficient to rejecDr. Weiss’sfindings. Seeid.; see also Reddi¢lh57 F.3cat 725 @n ALJ
can providespecific and legitimate reasons “by setting out a detailed and thorough spnfma
the facts and conflicting clinicavidencestating hisnterpretatiorthereof, and making

findings”).

It to
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1
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For the above stated reasons, the Court finds the ALJ failed tal@ragpecific,
legitimate reason, supported by substantial evidence in the record, to discourti€’s\W
medical opinions. Accordingly, the ALJ erred.

Harmless error principles apply in the Social Security contéodina v. Astrue674 F.3d
1104, 1115 (9th Cir. 2012). An error is harmless only if it is not prejudicial todhreantt or
“inconsequential” to the ALJ’s “ultimate nondisability determinatidgstdutv. Comm’r of Soc.
Sec. Admin454 F.3dL050, 1055 (9th Cir. 20063ee also Moling674 F.3d at 1115.he Ninth
Circuit has held* a reviewing court cannot consider an error harmless unless it can confid
conclude that no reasonable ALJ, when fully crediting the testimony, could havedeach
different disability determinatior. Marsh v. ®@lvin, 792 F.3d 1170, 1173 (9th Cir. 2015)
(quotingStout 454 F.3d at 1055-56]he determination as to whether an error is harmless

requires a “casspecific application of judgment” by the reviewing court, based onamieation

of the record made “‘without regard to errors’ that do not affect the pastiestantial rights.
Molina, 674 F.3d at 1118119 (quotingShinseki v. Sanders56 U.S. 396, 407 (20D)9

In this case, had the ALJ properly considered Dr. Weiss’s opinions, the RFC and
hypothetical questions posed to the vocational expert (“VE”) may have containgdreddi
limitations. For instanceéhe RFC and hypothetical questions posed to the VE may have
indicatedPlaintiff is unable tgperform activities within a schedule, maintain regular attenda
and be punctual within customary tolerances without special supeng&efR 249, 288-90,
615. The RFC and hypothetical questions may havecalstained greater social limitations
consderingDr. Weiss’sfinding that Plaintiff isunableto communicate and perform effectively

in a work settingSeeAR 249, 288-90, 6158Because the ultimate disability determination ma

have changed with proper consideration of Dr. Weiss’s opinions, the Atrdrs arenot

ently

nce,
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harmless and requires reversaie ALJ is directed to revaluateboth of Dr. Weiss’sopinions
on remand.

B. Drs. Kreuger, Dalton, and Brown

Next, Plaintiffargues the ALJ failed to providiegally sufficient reasons to reject
opinions from Drs. Kreuger, Dalton, and Brown about Plaintiff's ability to comnatmignd
performeffectively in a work setting Dkt. 16, pp. 11-13.

1. Dr. Kreuger

On June 12, 2014, Dr. Krueger conducted a psychological/psychiatric evaluation g
Plaintiff. AR 536-44. Dr. Krueger’s evaluation included a review of three previous psychol
evaluations, a clinical intervieva, mental status examination, and otiests SeeAR 536-44.
Dr. Krueger opined Plaintiff has several moderate limitatiogs abilityto conduct work
activitiesand, in pertinent part, a “marked” limitation in the ability to communicatganidrm
effectively in a work setting. AR 538.

The ALJ gave Dr. Krueger’s opinion “partial weight,” finding the opineatierate
limitations supported by Plaintiff's impairments but rejecting the opined marked limitatio
because:

(1) the marked limitation in communicating and performing effectivelynat

supported by the treatment records. {[@)e claimant was not seeking any

treatment back the(8) and he was doing volunteer work. (#he clamant also

reported improvement.

AR 252 (citation omitted) (numbering added).

2 Plaintiff asserts the ALJ failed to properly consider this opined limitdtimm Dr. Weiss as well Dkt.
16, p. 11 Because the Court has alreadyedminedthe ALJ committed harmful error in considering Dr. Weiss's
opinionsand directed the ALJ to +evaluate the opinions on remand, the Court does not discuss the ikbirsent

f

pgical

of Dr. Weiss’s opiniongere.
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The ALJ gave four reasons to rej€st Krueger’'s opinion that Plaintiff is markedly
limited in his ability to communicate and perform effectively in a work setS8e@AR 252.

However, each of the ALJi®asonss conclusory. The ALJ did not, for example, explain hoy

=S

the treatment recordail to support this opined limitatioikeeAR 252. Likewise, the ALJ did
not explain how Plaintiff's lack of treatment, volunteer work, esqbrts ofimprovement
contradictDr. Krueger’s opinion that Plaintiff has a marked limitation in this basic wainkity.
SeeAR 252. The ALJ also did nadentify the specific evidence he relied on to make these
conclusionsSeeAR 252. Moreover, by rejecting Dr. Krueger’s opinion because of Plaintiff's
lack of treatment ahetime, the ALJ agaimsed reasoning unsupported by the reaotight of
Plaintiff's testimony SeeAR 272-75.

In addition, with respect to Plaintiff’'s volunteer work, the reaeftectsPlaintiff
periodically volunteerat a homeless shelter by sorting clothing, asgistitth the food bank,
building a new shelter, and serving food to the homeless. AR 537, 673, 675, 680, 683, 638.
However, none of the records about Plaintiff's volunteer work indicate whether, or how much,
Plaintiff is required tgerform anccommunicatesffectively while volunteeringSee537, 673,
675, 680, 683, 688. On this bare record, the Court cannot detexmétieerPlaintiff's volunteer
work is inconsistent with Dr. Krueger’s finding that Plaintiff is markedly limitedis ability to
communicatend perform effectively in a work setting.

Given the ALJ’s conclusory reasoning and lack of record support, the Court cannot find
the ALJ sufficiently rejected Dr. Krueger’s opinion that Plaintiff is markéidiyted in his
ability to communicate and gderm effectivelyin a work settingAccordingly, the ALJ erred.
See Treichler v. Comm’r of Soc. Sec. Admin5 F.3d 1090, 1103 (9th Cir. 2014) (citation

omitted) (“the ALJ must provide some reasoning in order for us to meaningfully determ
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whether theALJ’s conclusions were supported by substantial evidense®also Blakes v.
Barnhart 331 F.3d 565, 569 (7th Cir. 200@)tations omitted)“We require the ALJ to build a
accurate and logical bridge from the evidence to [his] conclusions so thaayeffiord the
claimant meaningful review of tH&ocial Security Administration’s}ltimate findings.”).

Had the ALJ properly consideatDr. Krueger’s opinion that Plaintiff is markedly limitg
in his ability to communicate and perform effectively in a work setting, the &fe
hypothetical questions posed to the VE may have contained additional socialdimsitasi the
ultimate disability deision may have changed, the ALJ’s error is not harm&ss.Molina674
F.3d at 1115The ALJ is instructed to reassess Dr. Krueger’s opinion on remand.

2. Dr. Dalton

Dr. Dalton conducted a review of Plaintiff's medical evidence on July 10, 2014. AR
56. Like Dr. Krueger, Dr. Dalton found Plaintiff had moderate limitations in various ahesmrk
activitiesand a@'marked” limitation in his ability to communicasnd perform effectively in a
wok setting.SeeAR 553.The ALJ rejected this marked limitatidrom Dr. Dalton because:

(1) The claimant was not seeking any treatment back (Beand he was doing

volunteer work. (3Pr. Dalton mainly summarized other evider{d¢ and he was

not able to examine the claimant.

AR 252 (numbering added).

Although the ALJ stated four reasons to reject Dr. Dalton’s opinion that Flantif

markedly limited in his ability to communicate and perform effectively, noneesktreasons is

sufficiently specific. The ALJ’s first two reasons to reject this linotaare two of the same
legally insufficient reasons the ALJ gave to reject this opined limitatmn Dr. KruegerSee
AR 252.Yet ashe didin his evaluation oDr. Kruegets opinion, the ALJ failed to explain how

Plaintiff's treatment and volunteering undermine Dr. Dalton’s opinion that Plaintiff is atigirk

d

552-

b

11%
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limited in his ability to communicate and perform effectively in alnsetting.SeeAR 252. The
ALJ also did not explain how the fact that Dr. Dalton summarized other evidence and did
examine Raintiff requirethat this opined limitation beejected SeeAR 252.As all four of the
ALJ’s reasons for rejectinthis opined limitation from Dr. Daltoareconclusory, the ALJ faileg
to provide any specific, legitimate reason, suppdoiedubstantiaévidenceto reject this
limitation. See BrowrHunter v. Colvin 806 F.3d 487, 492 (9th Cir. 2015) (“the agency [mus
set forth the reasoning behind its decisions in a way that allows for meanagéw;

Embrey 849 F.2d at 421 (an ALJ errs whengt&tes a medical opinion is contrary to the
objective findings without further explanation, “even when the objective factolistack
seriatim”).

Furthermorebecaus¢he RFC and hypothetical questions posed to the VE may hav
contained greater socil@nitations had the ALJ properly considered this opined limitation fr
Dr. Dalton the ALJ’s errors are not harmle3fie ALJ is directed to reevaluate Dr. Dalton’s
opinion on remand.

3. Dr. Brown

Dr. Brown conducted a psychological/psychiatric evaluation of Plaintiff onl Apyr
2012. AR 532-35. Dr. Brown’s evaluation included a clinical wigav and mental status

examinationSeeAR 532-35. In his clinical findings, Dr. Brown wrote, in relevant part, that

Plaintiff suffers from panic attackshich are ®metimes “triggered by being in public settings,

AR 532. Dr. Brown wrote Plaintiff “does not tolerate crowds but [can] shefoiresas long as

he gets in and out quickly and he is shopping at times that other patrons do not frequent.]

532-33. Moreove Dr. Brown determined Plaintiff would likely “not work well with the publig.

AR 534.

not

D

bm

AR
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The ALJ gaveDr. Brown’s opnion “limited weight,” writing:

... Dr. Brown did not offer a medical source statement and this opinion was years

before the current application dateDr. Brown did not make a function

by-function assessment of the individual’'s capabilities. Dr. Brown also noted the
claimant was able to complete activities of daily living, the claimant had a few
friends, and he was able to remember and wdresimple instruabns. The
claimant was cooperative and compliant during the examination. He watedrien

to person, place and timele was successful with the thregepinstruction.He

did fairly well on calculations.

AR 252 (citation omitted).

Plaintiff argue<r. Brown’s evaluation “indicate[d] profound social deficits, such as
panic attacks and intolerance of crowds,” which the ALJ failed to properlydeonBikt. 16, p.
11. Notably, the ALJ’s assessment of Dr. Brown’s opinion containeduson g reasoning. For
example although the ALJ listed findings from Dr. Brown’s evaluation, he did not explain |
any of the cited findings undermine Dr. Brown'’s opiniSeeAR 252.

Yet even assuming the ALJ erred in his discussion of Dr. Brown’s opinion, the Coy
notes any error may be harmlegghile Dr. Brown wrotePlaintiff suffers from panic attacks in
public, does not tolerate crowds, and would not work well with the public, the RFC and
hypothetical questions posed to the VE provide Plaintiff should have no contact with the
andlimited contact with ceworkers and supervisorSeeAR 249, 288-90, 615

In any event, the Court has determined the ALJ committed harmful error ieongi
the medical opinion evidence from Drs. Weiss, Kruegat,@alton which included assessme
about Plaintiff's social limitationdBecause the ALJ’s reconsideration of these physicians m

impact his assessment of Dr. Brown, the Court directs the ALJ to reass&suar’s opinion

as necessary on remand,ight of his re-evaluation of tise othemedical opinions.

now

ublic,

nts

ay
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C. GAF Scores

Lastly, Plaintiff argues thatonsideringhe medicabpinionevidence of Plaintiff's
mental health impairments, the ALJ improperly discounted the GAF scores icane. fekt.
16, pp. 8-9.

The ALJ rejected the GAF scores because “they are simply subjectively assessed
snapshots of the claimant’s behavior and functioning on a given day.” AR 254. Accordirg
ALJ gave “more weight to the objective details in the record, which more acguedtetts [sic]
the claimant’s impairments and limitations.” AR 254. In other watus ALJ rejected the GAF
scoregartly because he found the objective observations about Plaintiff's mental health n
persuasiveSeeAR 254. Since reconsideration of the objective medical opinion evidence fr|
Drs. Weiss, Krueger, Dalton, and Brown nadfecthis assessment of Plaintiff'semntal health,
the Court does not discuss whether the ALJ properly considered the GAF scores. Rather
Courtinstructsthe ALJ to reweigh the GAF scores as necessary on remand, in light of his
assessment of the medical opinion evidence.

Il. Whether the ALJ provided clear and convincing reasons to reject Plaintiff’s
subjective symptom testimony.

Plaintiff also asserts the ALJ failed to provide any specific, clear amdraong reason
to reject Plaintiff's subjective symptom testimodkt. 16, p. 13.

Because Plaintiff will be able to present new evidence and testimony on remand, a
because proper consideration of the medical opinion evidence may impact thessed'snaent
of Plaintiff’'s subjective symptom testimony, the Court declines to considehertiee ALJ
erred with respect to Plaintiff's testimony. Instead, the Court directs tdddteweigh

Plaintiff's subjective symptom testimony as necessary on remand.
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Nevertheless, the Court notes the ALJ’s assessment of Plaintiff’s thudggmptom
testmonycontains facially apparent errors. For instance, the ALJ wrote Pldsitdwed
significant activity in 2015and “also had improvement with medications reported in 2016.
251 (citation omitted). The ALJ failed, however, to explain iRiaintiff’ s activitiesand
improvement on medication undermiRkintiff's subjective symptom testimon$eeAR 251.
Therefore, on remand, if the ALJ intends to reject Plaintiff's testimamys Hirected to providg
specific, non-conclusory reasons for doingSeeBurrell v. Colvin 775 F.3d 1133, 1138 (9th
Cir. 2014) (emphasis in original) (holding an ALJ errs when he fails to expidiicH daily
activities conflicted withwhichpart of [the claimant’s] testimony’}ee also Brown-HunteB06
F.3d at 494citation omitted) (“Because the ALJ failed to identify the testim{d} found not
credible, [hedid not link that testimony to the particular parts of the record supp@hisjgron-
credibility determination. This was legal error.”)

[1I. Whether the RFC and Step Five findings are supported by substantial
evidence.

Plaintiff next contends the RE-Gypothetical questions posed to the VE, and Step Fi
findings are not supported bylsstantial evidencékt. 16, pp. 13-14.

The Court has found the ALJ committed harmful error and has directed the ALJ to
reassess medical opinion evidence and Plaintiff's subjective symptomamgtom remandSee
Sections kIl., supra Hencethe ALJis directed taeassess the RFC on remaBdeSccial
Security Ruling96-8p, 1996 WL 374184 (1996) (an RFC “must always consider and addre
medical source opinions”y/alentine v. Comm’r of Soc. Sec. Adm&v4 F.3d 685, 690 (9th Ci
2009)(“an RFC that fails to take into account a claimant’s linotagiis defective”). As the AL
must reassess Plaintiff's RFC on remahe, ALJ is directedio reevaluate Step Five to

determine whether there are jobs existing in significant numbers in the hatonamy
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Plaintiff can perforngiventhe RFC See Watsou. Astrue 2010 WL 4269545, at *5 (C.D. Cal
Oct. 22, 2010) (finding the RFC and hypothetical questions posed kthefective when the

ALJ did not properly consider twghysiciansfindings).

IV.  Whether an award of benefits is warranted.

Lastly, Plaintiff requests the Court remand this case for an award oftbebé&t. 16, p.
14.

The Court may remand a case “either for additional evidence and findingswartb a
benefits.”Smolen v. ChateB0 F.3d 1273, 1292 (9th Cir. 1992). Generally, when the Court

reverses an ALJ’s decision, “the proper course, except in rare circumstancesmsnd to the

agency for additional investigation or explanatid®ehecke v. Barnhar879 F.3d 587, 595 (9t

Cir. 2004) (citations omitted). d¥vever, the Ninth Circuit created a “test for determining whe

evidence should be credited and an immediate award of benefits dirétaechdn v. Apfel211
F.3d 1172, 1178 (9th Cir. 2000). Specifically, benefits should be awarded where:

(1) the ALJ hasdiled to provide legally sufficient reasons for rejecting [the

claimant’s] evidence, (2) there are no outstanding issues that must be resolveq

before a determination of disability can be made, and (3) it is clear frem t

record that the ALJ would be required to find the claimant disabled were such

evidence credited.
Smolen80 F.3d at 1292.

In this case, the Court has determined the ALJ committed harmful error andeusesdd
the ALJ to reevaluate the medical opinion evidence from Drs. Weiss, KreDgdign, and
Brown, Plaintiff's subjective symptom testimortie RFC, and the Step Five findings on
remand. Because outstanding issues remain regarding the medical evidenit¥'sPla

testimony, the RFC, and his ability to perform jobs existing in sa@mf numbers in the nation

economy, remand for further consideration of this matter is appropriate.
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CONCLUSION

Based on the foregoing reasons, the Court hereby finds the ALJ improperly concluded
Plaintiff was not disabled. Accordingly,giendant’s desion to deny benefits ieversedand
this matter isemandedor further administrative proceedings in accordance with the findings

contained hereinlhe Clerk is directed to enter judgment for Plaintiff and close the case.

o (i

David W. Christel
United States Magistrate Judge

Datedthis 18th cay of December2018.
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