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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

JUAN S,

e CASE NO.3:18CV-05346DbWC
Plaintiff,
ORDER REVERSING AND

V. REMANDING DEFENDANT’S

DECISION TO DENY BENEFITS
NANCY A BERRYHILL, Deputy

Commissioner for Social Security of
Operations,

Defendant

Plaintiff filed this action, pursuant to 42 U.S.C. § 405(g), for judicial review of
Defendant’s denial of Plaintiff’'s applications fdisability insurance benefits (“DIB"Pursuant
to 28 U.S.C. § 636(c), Federal Rule of Civil Procedure 73 and Local Rule MJR 13, the ¢
have consented to have this matter heard by the undersigned MagistrateSéaddge. 5.
After considering the record, the Coadncludes the Administrative Law Judge (“ALJ”) erreq
(1) when he failed to considenedical opinion evidence relevant to whether Plaintiffdeagre
impairments at Step Twand (2) when he failed to properly asdeksntiff’'s need for a cane in

the residual functional capacity (“RFC”) assessmigiatl the ALJ properly considered aflthe
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medical opinion evidence, the RFC may have included additional limitations. The extar'ss
therefore not harmless, and thigtter isreversed and remanded pursuant to sentence four
U.S.C. § 405(g) to the Acting Commissioner of Social Security (“CommissionerfQriber
proceedings consistent with tidsder

FACTUAL AND PROCEDURAL HISTORY

OnMarch 31, 2015, Plaintiffiled an application for DIB, alleging disability as of July
20, 2007. AR 256ALJ Andrew Grace held an administkagihearing on September 15, 2016,
AR 38-81. The ALJ denied Plaintiff's claim on February 10, 2017. AR 15-30. The Appeals
Council denied Plaintiff's request for review, making the ALJ’s decision tta diecision of the
CommissionerSeeAR 1-3; 20 C.F.R. 88 404.981, 416.1481.

In Plaintiff's Opening Brief, Plaintiff argues the ALJ errdd in his consideration of
Plaintiff's mental impairmentat Step Two of the sequential evaluation process, ary(2)
failing to properly assesBlaintiff’'s need for a cane in tiRFCassessmenbDkt. 10, pp. 2-12.

STANDARD OF REVIEW

Pursuant to 42 U.S.C. § 405(g), this Court may set aside the Commissioner’s deni
social security benefits if the ALJ’s findings are based on legal erratsupported by
substantial evidence in the record as a wigdgliss v. Barnhart427 F.3d 1211, 1214 n.1 (9t}
Cir. 2005) (citingTidwell v. Apfel 161 F.3d 599, 601 (9th Cir. 1999)).

DISCUSSION

Whether the ALJ properly considered evidence of Plaintiff’'s mental
impairments at Step Two of the sequential evaluation process.

Plaintiff argues thé\LJ failed to properly consider all ¢iie evidence of his mental

impairments at Step Two of the sequential evaluation process. Dkt. 10, ppp@etically,

Df 42
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Plaintiff argues the ALJ ignored medical opinion evidence fiwmpsychiatriss, andfurther
failed to explain how he resolved conflicting medical opini@ese id.

Step Two otthe Administration’s evaluation process requires the ALJ to determine
whether the claimant “has a medically severe impairment or combination of imp&irmen
Smolen v. ChateB0 F.3d 1273, 1290 (9th Cir. 1996) (citation omitted); 20 C.F.R. 88
404.1520(a)(4)(ii), 416.920(a)(4)(ii) (199G)he Step Wo determination of whether or not a
disability is severe is merely a threshold determination, raising potentif§ylya dprima facie
case of a disability."Hoopai v. Astrug499 F.3d 1071, 1076 (9th Cir. 200¢itihg Tackett v.
Apfel 180 F.3d 1094, 1100 (9th Cir. 1999)). An impairment is “not severe” if it does not
“significantly limit” the ability to conduct basic work &dties. 20 C.F.R. 88 404.1521(a),
416.921(a). Regarding mental impairments, the ALJ considers four broad functiosal area
activities of daily living; social functioning; concentration, persistencpaoe; and episodes o
decompensation. 20 C.F.R. § 404.1520a(c)(3).

When an opinion from an examining or treating doctor is contradicted biyrodukcal
opinions, the treating or examining doctor’s opinion can be rejected “for specifiegitichhte
reasons that are supported by substantial evidence ne¢brd.” Lester v. Chater81 F.3d 821,
830-31 (9th Cir. 1996c{ting Andrews v. Shalaléb3 F.3d 1035, 1043 (9th Cir. 1998)urray v.
Heckler, 722 F.2d 499, 502 (9th Cir. 1983)he Commissioner “may not reject ‘significant
probative evidence’ without explanatiorlores v. Shalala49 F.3d 562, 570-71 (9th Cir. 199
(quotingVincent v. Heckler739 F.2d 1393, 1395 (9th Cir. 1984) (quotafter v. Harris 642
F.2d 700, 706-07 (3d Cir. 1981))). The “ALJ’s written decision must state reasons for

disregarding [such] evidencdd. at 571.
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At Step Twothe ALJ determine®laintiff s mental impairments to beajor depressive
disorder, generalized anxiety disorder, panic disorder, andnaostatic stress disordevhich
the ALJ determined to be n@evere AR 21. TheALJ statedPlaintiff “would have no difficulty

following simple instructions to carry out simple tasks.” AR 22. The ALJ atgdeds Plaintiff

“was able to cooperate with the two examining psychiataiststo perform all requested tasks.

AR 22. The ALJ note®laintiff appeared to have no problem with the abtbtgoncentrate,
persist, and maintain pace, and that the record showed no problems with personal care. 4
The ALJ concluded Plaintiff's ipairments were not severe becatlssy “do not cause more
than minimal limitation ifPlaintiff's] ability to perform basienentalwork activities! AR 21.

Plaintiff arguesthe ALJ’'s Step Two analysigas erroneous because the ALJ failed to
address reportsom all of theexamining psychiatrist Dkt. 10, p. 8.

With respect to Plaintiff’'s mental impairmentee ALJ addressed reports from two
examiningpsychologistat Step TwWoAR 21-22.The ALJ first addressed the psychological
examinatiorperformed byDr. Mary LangFurr, M.D., on May 11, 2011. AR 621rO.angFurr
diagnosed Plaintiff with major depressive disorder, severe with psychoticgggpost-
traumatic stress disorder; and generalized anxiety disorder. ARD625angFurr opined that
Plaintiff's mental health issues “are treatable with medication management andthsyahg,”
andPlaintiff's likelihood of recovery “is good especially if he gets concurrent pharinacgy
and psychotherapyAR 625.Dr. LangFurr opinedhat Plaintiff's “likelihood of recovery
within the next 12 months is good” ahd mentalcondition would improve “within a year with
some medication adjustmenAR 625.She concluded Plaintiff “can perform work activities ¢
a consistent basisndcould maintain regular attendance in the workplace “without interrup

from his psychiatric condition.” AR 626.

\R 22.

n

tions
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The second psychological examination the ALJ addressed was performed by [Brah
Hendrickson, M.D., Ph.D., on December 1, 2012. AR 644. Dr. Hendrickson diagnasedfPI
with major depressive episode, severe; and generalized anxiety disdRde49/Ar.
Hendrickson opined that if Plaintiff received more aggressive treatment, thigoldaeof
recovery would be fair and the likelihood of improvement within a year would be good. AR
She also opined Plaintiff could “perform work activities on a consistent basisdditioaal
supervision if they were work activities that he could physically do.” AR 650. Shedpi
Plaintiff could complete a normal workday or workweek without interruptions from his
psychiatric condition, but added “he actually has a very real risk of suididis @bint over the
next year or so.AR 650.

However, the ALJ did not address reports from two other psychiatrists contained ir
recod: Dr. Doug Robinson, M.D., and Dr. Philip G. Perkins, B.SeeAR 21-22.

Dr. Robinson conducted an independent evaluation of Plaintiff on July 11, 2013. A
Dr. Robinson concluded there were no work restrictions required as a result offBlaint

psychiatric condition. AR 854.

Dr. Perkins interviewed Plaintiff and conducted a recexgewon September 26, 2013

AR 842.Dr. Perkins opined Plaintiff scored 25 on the Beck Depression Inventory and that
assessment was consistent vatajor depressivalisorder, moderate severity. AR 843.
Perkins alsatated “Given [Plaintiff's] forgetfulness, gainful employment is probably not wit

his capability at this time.” AR 844.

1 The ALJ received the reports from Drs. Perkins and Robinson after thech&m@AR 42 (admitting
Exhibits A through 17F). However, both reports were submitted before the ALJ’s decisiomyiasfExhibit
18F, which the ALJ stated he relied on iagking his decision. AR 37, 842, 843efendant does not address the

Rebe

R 649.

the

R 845.

the

hin

ALJ’s failure to consider these reports.
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Hence, given Dr. Perkins’ assessment that “gainful employment” was pyaizbl
within Plaintiff's capability,the ALIJmay hae found Plaintiff had a severe mentapairment af
Step Twohad he properly considered this opinibmany caseDr. Perkins’ medical opinion tha
Plaintiff could not engage in gainful employment contradicts the opinions of Drs. Lang-Fu
Hendrickson, and Robinsonh& ALJtherefore needetb providespecific and legitimate reaso|
supported by substantial evidence in the record to explain why he rejectestfdnsPmedical
opinion.Seel ester 81 F.3d at 830-31. The ALJ did not address Dr. Perkins’ rapaitin his
Step Two analysis or elsewherehis decision and thusiled toexplainhow he resolved the
conflicting opinionsand concludedPlaintiff did not have a severe mental impairment at Step
Two. Accordingly, the ALJ erredand on remand, the ALJ must detene if Plaintiff's mental
impairments are sevefe

Il. Whether the ALJ erred in failing to properly asses<Plaintiff's need for a
cane in theRFC assessment.

Plaintiff argues the ALJ erred in omitting the need for a cane from Plaintiff's RFC

assessmerior light work. Dkt. 10, pp. 9-11.

An RFC is “an assessment of an individual’s ability to do sustained netated physical

and mental activities in a work setting on a regular and continuing basis.” SSR 96-9p, [19¢
374184, at *1 (1996). An RFC musiciude an individual’'s functional limitations or restrictior
and assess his “wotlelated abilities on a functielmy-function basis.’ld. Furthermore, an RFC

must take into account all of an individual’s limitatioslentine v. Comm’r of Soc. Sec.

2 Plaintiff also argues the ALJ erred in giving little weight to the conclesadidr. LangFurr and Dr.
Hendrickson “[t]o the extent that eithef these opinions reflects limitations to the claimant’s abilities to perforr
mental work activities.” Dkt. 10, p. 6; AR 21. Because the Court coesltite ALJ erred by not providing specifi
and legitimate reasons supported by substantial evidence in the recajeédting Dr. Perkins’ conclusion, the

nt

-

ns

)6 W

1S
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Court declines to reach this issue.
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Admin, 574 F.3d 685, 690 (9th Cir. 2009). Thus, an ALJ errs when he provides an incomj
RFC ignoring “significant and probative evidencéohes v. Colvin2015 WL 71709, at *5
(W.D. Wash. Jan. 6, 2015) (citijll v. Astrue 698 F.3d 1153, 1161 (9th Cir. 2012)).

The record reflects Plaintiffegan using a cane in 20@eeAR 554. In June 2009, Dr.
Daniel Chilczuk M.D., wrote in a treatment note tHag¢ gave Plaintiff fe]xtensive counseling”
about the fact that Plaintiff should discontinue the use of a cane. AR 552. In August 2009
Dr. Chilczuk’s “repetitive regest[s],” Plaintiff stopped using his cane. AR 5B0April 2011,
Dr. Molly Fuentes, M.D., examined Plaintiff and notediNadked irto the examination room
unassistedAR 565. Hovever,Dr. Fuentes opinethat acane was “medically necessary, base
upon objective exam findings” for long distances and over all terrain. AR 566.

After Dr. Fuentes’ finding that Plaintiff's cane use was medically nepgssdditional
medical sources noteddhitiff's cane use. For instance,May 2015, Plaintiff reportetb an
orthopedic physician’s assistant that he often requires a cane to walk afterARpG98.
Plaintiff again saw Dr. Chilczuk in September 20affer Plaintiff strained his back and began
reusing his cane. AR 811. Dr. Chilczuk noted the use of a cane bobdiell Plaintiff to stop
using it. AR 8111In October 2015, Plaintiff's physical therapist noted he did noausme
during physical therapy. AR 828. However, in November 2015, Plaintiff reported to an
orthopedic surgeon and a neurologist that he used a cane. AR 866.

In addressing Plaintiff's use of a caneg tALJgave “limited weight” to “any mention o
the need for a cane,” stating:

In April 2011, the claimant attended a picgs consultative examination [with Dr.

Fuentes].The claimantdisplayed a significant limp with an abnormal stride. He

used a cane during the evaluation, which was noted by the examiner to be medically

necessary. Howevdhe opinions provided by this source are somewhat unreliable.

Even the claimard treating doctofDr. ChilczuK repeatedly told him not to use a
cane to walk, and the claimant reported that he had finally stopped such use i

blete

after

ORDER REVERSING ANCREMANDING
DEFENDANT’S DECISIONTO DENY
BENEFITS 7



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

August 2009. Yet, at the conative examinatiorjwith Dr. Fuentesn 2011] he

appeared using the cane, which means the examiner was unable to adequate

assess his functionabilities without use of the cane, which he was told to not use.
AR 25-26 (internal citations omitted).

The ALJ found Dr. Fuentes’ opinion regarditigge medical neessityof a cane was
“somewhat unreliablebecaus®r. Fuenteswas unable to adequately assess [Plaintiff's]
functional abilities without the use of the cane.” AR 25. This is unsupported by the record
becaus®r. Fuentes stated she observed Plaintiff walking unassisted. AR 565. Accgrthieg|
ALJ did not provide specific and legitimate reasons supported by the record/las Dv.
Fuentes’ medical opinion regarding the camas unreliable. The ALJ also stateel gave limited
weight to medical opinions about the need for a cane because Dr. Chilczuk “repeatiedly tq
[Plaintiff] not to use a cane to walk.” AR 25. However, the ALJ does not address Dr.uRlslg
September 201%port in which Dr. Chilczuk did not tell Plaintiff to stop using the cafter he
strained his baclkDr. Fuentes’ opinion and Dr. Chilczuk’s September 2015 reypene
significant, probative evidence the ALJ ignor8eelewis v. ColvinNo. C13-370RSL, 2013
WL 5719538, at *12 (W.D. Wash. Oct. 21, 2013) (stating Aeddedo provide specific and
legitimate reasons to reject medical opinion regarding claimant’s use of asecadingly, the
ALJ erred.

Harmless error principles apply in the Social Security contéotina v. Astrue674 F.3d
1104, 1115 (9th Cir. 2012). An error is harmleslyd it is not prejudicial to the claimant or
“inconsequential” to the ALJ’s “ultimate nondisability determinatidstout v. Comm’r of Soc.
Sec. Admin454 F.3d 1050, 1055 (9th Cir. 2006¢e also Moling674 F.3d at 1115. The
determination as to whether an error is harmless requires asfpasiic application of judgment

by the reviewing court, based on an examination of the record madedttregard to errors’ th

y
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do not affect the parties’ ‘substantial right$vitlina, 674 F.3d at 1118119 (quotingShinseki v.
Sanders556 U.S. 396, 407 (2009) (quoting 28 U.S.C. § 2111)).

Here, had the ALJ properly cadsred Dr. Fuentesipinionand Dr. Chilczuk’sSeptember
2015 reportthe RFC and the hypothetical questions posed to the vocational expéet iffse
have included an additional limitation based on Plaintiff's need for a tareRFC and
hypothetical qustions posed to the VE contained this limitation for sedentary work, but not fpr
light work. AR 73-76.As the ultimate disability decision may have changed with proper
consideration oivhetherPlaintiff could perform light work with a canehe ALJ’s errois not
harmless and requires rever8lee Molina674 F.3d at 1115.

[1. Instructions to the ALJ

On remand, the ALJ is directed to reassess Step Two with respect tofRlanstiftal
impairments, properly considering the medical opinion evidence fronPBrkins and Robinson
Since reconsideration of medical opinion evidence from Drs. Perkins and &uotniag impact
the ALJ’s assessment of Drs. LaRgrr and Hendrickson, the Court instructs the ALJ to also re
evaluate the opinion evidence from Drs. La&ngr and Hendricksoas necessary on remand, as
well. The Court further directs the ALJ to propealysesthe medical opinion evidence about
Plaintiff’'s use of a canéf the ALJ determines a cane is medically necess$eryyill be required
to account focane usage in the RFBowever, if the ALJ explains proper reasons to discount

the reports from Dr. Fuentes and Bhilczuk, he may not need to account for cane usage fo

-

light work. Therefore, the Court directs the ALJ to consider whether, in light. dfuentes’

3 Although Plaintiff's Opening Brief requests remand for payment of benefits, it appeartifPigionly
seeking remand for further administrative proceedings. Iiktpp.1, 12-13; Dkt. 12, p. 5The Court agrees furthe
examination of the record is necessary.

=
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opinion and the September 2015 report from Dr. Chilczuk, Plaintiff's use of a cane caltyed;

necessary.

CONCLUSION

Based on the foregoing reasons, the Court hereby finds the ALJ improperly concluded

Plaintiff was not disabled. Accordingly, Defendant’s decision to deny berefgsérsed and
this matter isemanded for further administrative proceedings in accordance with the findi

contained hereinlhe Clerk is directed to enter judgment for Plaintiff and close the case.

o (i

David W. Christel
United States Magistrate Judge

Datedthis 30thday ofOctober, 2018.

Ngs
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