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3 UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF WASHINGTON

9 AT TACOMA

10 DENNIS J.L.,
_— CASE NO.3:18-CV-05392DbWC
11 Plaintiff,
ORDERREVERSING AND
12 V. REMANDING DEFENDANT'S
DECISION TO DENY BENEFITS
13 COMMISSIONER OF SOCIAL
SECURITY,
14
Defendant

15
16 Plaintiff filed this action, pursuant to 42 U.S.C. § 405(g), for judicial review of

17 Defendant’s deial of Plaintiff's applicatiorfor disability insurance benefits (“DIB”Pursuant
18|t 28 U.S.C. 8§ 636(c), Federal Rule of Civil Procedurean@ Local Rule MJR 13, the parties
19 have consented to have this matter heard by the undersigned MagistrateSéadde. 3.

20 After considering the record, the Court concludes the Administrative Law JUdgE)

21 erredat Step Two of the sequential evaluation process when she failed to consideasignif

22
23

24
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probative evidence of Plaintiff's volvuldsHad the ALJ properly consided this evidencet
Step Twg she may have found Plaintiff's volvulus was a severe impairment, would not ha
stopped the sequential evaluation procegisisistepand may haveltimatelyfound Plaintiff
disabled.The ALJ’s error is therefore not harrate and this matter is reversed and remande
pursuant to sentence four of 42 U.S.C. 8§ 405(g) t&teal Security Commissioner
(“Commissioner”) for further proceedings consistent with this Order.

FACTUAL AND PROCEDURAL HISTORY

OnJune 14, 2015, |&ntiff filed anapplication for DIB alleging disability as of
September 2, 2018eeDkt. 7, Administrative Record (“AR”R2. The application was denied
upon initial administrative review and on reconsiderat®@seAR 22. ALJ Marilyn Mauer held &
hearing on December 7, 2016. AR 34-53. In a decision dated March 22, 2017, the ALJ
determinedPlaintiff to be not disabled. AR 19-33. The Appeals Council deRiaohtiff’s
request for review of the ALJ’s decision, makihg ALJ’sdecision the final decision of the
CommissionerSeeAR 1-6; 20 C.F.R. § 404.981.

In Plaintiff’'s Opening Brief, Plaintifirgueghe ALJ erredy failing ta (1) find
Plaintiff's volvuluswasa severe impairment at Step Two of seguential evaluation process
(2) properly assesmedicalopinion evidence frornthree physiciansPlaintiff's subjective
symptom testimonyand lay witness testimongnd (3 fully and fairly develop the record by

obtainingmedical expert testimonykt. 9, pp. 2-17.

L Volvulus is “[a] twisting of the intestine or other structure such asstrigavolvulus causing obstruction;

if left untreated may result in vascular compromise of the involved inéestiorgan.’"STEDMAN'S MEDICAL
DICTIONARY 993990 (2014)

|

ORDER REVERSING ANCREMANDING
DEFENDANT’'S DECISIONTO DENY BENEFITS
-2



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Because the ALJ found Plaintiff had sufficient coverage to remain insudythr
December 31, 2012, the relevant inquiry is whether Plalmiimedisabled between the
alleged onset date September 2, 2011 — and the date last insured — December 3%, 2012.

STANDARD OF REVIEW

Pursuant to 42 U.S.C. § 405(g), this Court may set aside the Commissioner’s deni
social security benefits if the ALsJfindings are based on legal error or not supported by
substantial evidence in the record as a wHdglissv. Barnhart 427 F.3d 1211, 1214 n.1 (9th
Cir. 2005) ¢iting Tidwell v. Apfel 161 F.3d 599, 601 (9th Cir. 1999)).

DISCUSSION

l. Whether the ALJ erred at Step Two of the sequential evaluation process.

Plaintiff maintains that, given the relevant evidertbe,ALJharmfully erred at Step Tw
by failing toconsider evidence indicating the severity of his volvulus during the relevant pe

Dkt. 9, pp. 13-17.

Step Two of the Social Securitydfinistration’s(*SSA’S’) evaluation process requires

the ALJ to determine whether the claimant “has a medically severe impairment onatombi
of impairments.”Smolen v. ChateB0 F.3d 1273, 1290 (9th Cir. 1996})tation omitted)see
also20 C.F.R. 8§ 404.1520(a)(4)(ii) (2012). An impairment is “not severe” if it does not
“significantly limit” the ability to conduct basic work actiies. 20 C.F.R. § 404.1521(a)
(effective through March 26, 2017)YBasic work activities are ‘abilities and aptitudes necess

to do most jobs, including, for example, walking, standing, sitting, lifting, pushingnguill

2 Plaintiff does not dispute this finding from the Altdough he accurately notes the ALJ sometimes
incorrectly wrote Plaintiff's date last insured was December 31,.Z8eDkt. 9, p. 2 n. 1.

3The Court “appes the law in effect at the time of the ALJ’s decisidRd'se v. Berryhill256 F.Supp.3d
1079, 1083 n.3 (C.D. Cal. 2017) (citations omitted).
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reaching, carrying or handling.8molen80 F.3d at 1290 (quoting 20 C.F.R. § 140.15214))
impairment or combination of impairmeritan be found ‘not severe’ only if theidence
establishes a slight abnormality having ‘no more than a minimal effect on an irad{ijsdu
ability to work.” 1d. (quotingYuckert v. BowerB41 F.2d 303, 306 (9th Cir. 1988) (adopting
Social Security Ruling*'SSR”) 85-28)).

In addition,the ALJ ‘need not discuss all evidence present@thtent ex rel. Vincent v
Heckler, 739 F.2d 1393, 1394-95 (9th Cir. 1984). However, the ALJ “may not reject ‘signif]
probative evidence’ without explanatiorlores v. Shalala49 F.3d 562, 570-71 (9th Cir. 199
(quotingVincent 739 F.2d at 1395). With respect to medical opinion evidence in particular
ALJ must provide “clear and convincing” reasons for rejecting the urazbated opinion of eithe
a treating or examining physicidrester v. Chater81 F.3d 821, 830 (9th Cir. 1995) (citiRgzer
v. Sullivan 908 F.2d 502, 506 (9th Cir. 1990mbrey v. Bower849 F.2d 418, 422 (9th Cir.
1988)). When a treating or examining physician’s opinion is contradib&opinion can be

rejected “for specific and legitimate reasons that are supported bgrsiddstvidence in the

record.”Lester 81 F.3d at 83@1 (citingAndrews v. Shalal&3 F.3d 1035, 1043 (9th Cir. 1995);

Murray v. Heckley 722 F.2d 499, 502 (9th Cir. 1983y)oreover, all of an ALJ'seasons for
rejecting an opinion must [sipported by substantial evidence in the record as a vBmjss
427 F.3dat 1214 n.1(citation omitted).

At Step Two, the ALJ found Plaintiff hade following medically determinable
impairment during the relevant periotintermittent abdominal pain and constipation; history
glioma, resolved.” AR 24 (citation omitted). AR 24 (citation omitt@&i)t the ALJ found
Plaintiff did not have any severe impairmdrgcause Plaintiff did not have any impairmenatt

significantly limited the ability to perform basic werklated activitieor 12 consecutive
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months.”SeeAR 24. Plaintiff does not dispute the ALJ’s finding about glioma, and therefor
the Court does not consider whether the ALJ properly made this Step Two fiSeieQkt. 9.
Instead Plaintiff asserts the ALdrredin her consideration of his volvulus at Step TWeegd. at
13-17.

The medical evidence shows Plaintiff, on September 2, 2011, reported to the eme
departmentor severe abdominal pain and crampihagtradiatedto his lower back. AR 221.
Plaintiff had not had a bowel movement fot@-days, and testing revealed Plaintiff's “acute
abdominal series show[ed] significant stdo@dR 216, 221 Otherwise, Plaintiff' gests revealed
normal resultsSeeAR 226.

On December 1, 2011, Plaintiff visited his primary care physician, Dr. Thomas R. (
D.O. AR 270. Dr. Cooke’s examination of Plaintiff revealed no abnormal results and do nq
mention abdominal issues Bhainiff's recentemergency departmenisit. SeeAR 270.The
record indicate®laintiff, whothe ALJnotedlacked medical insurance, was next examimgd
Dr. Cooke on March 5, 2018e€eAR 25, 26-27, 269see alsAR 43-44 (Plaintifftestifying he
did notseekmedical caranore than annually durirtge relevant periodecause he lacked
medical insurangeDr. Cooke’s March 2013 examinatigimilarly revealed no abnormal resu
andthe treatment notedo not mention abdominal issu&eeAR 269.

On December 24, 2014, Plaintiff again reported to the emergency depddnsaere
abdominal pain and distension. AR 227-29. He was diagnosed with “[s]igmoid colon volvy
with dead sigmoid colon.” AR 227. Plaintiff's conditioequired surgical inteention to remove
four feet of colon due to volvulus with dead bowel. AR ;228 alsAR 267.

Plaintiff visited Dr. Cooke on January 20, 2015 for a follow-up fronsurgery AR

266-67.Regarding Plaintiff's/olvulus, Dr. Cooke wote
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Problem started back 2011 He had emergency room visit at that time because
of severe abdominal pain.-bay showed possibility of volvulus at that time,
however, emergency room doctor did not think he had it and just said
constipationEventually it did subside and he continued to have episodes over the
next two yearsagain, in 2013 went to Urgent Care and same thing. They told him
it was just constipation and to take laxativeg. continued to do that over that
three year time period with multiple episodes of pain and cramping but because|
after a few days it would let up, he did not go back to the emergency room or
Urgent Care again because he had no insurance.So.abviously he had a
volvulus that was intermittently catching and causing severe pain and then
constipaton and would then slowly resolvEhat would have made it impossible

to work on a regular basis since he was not employed at that time. He was not
able to take a job and work consistently.

AR 267 (emphasis added).

Similarly, in a treatment note fropril 9, 2015, Dr. Cooke wrote Plaintiff “has had
problem [sic] associated with bowel obstruction with perforation of the Bowkich required
“extensive surgery” and a colostomy bag. AR 273. Dr. Coakee that Plaintiff had previously
“been to [theemergency room with severe abdominal pain” but the condition — which beg
2011 — was not discovered “until the present time . . . [when] he almost died.” ARiKH8ise,
Dr. Cooke opined in a treatment note dated December 13, 2016 that Plaimtiéftsrittent
volvulus (twisting of the colon)” started in 2011. AR 505.

The ALJ summarizethe medical evidencat Step TwoSeeAR 26-28. She determined
the evidence “establishes the presence of abdominal issues prior to thetdaserded,” but the
“treatment records do not establish that this impairment caused more than minimahinpai
prior to the date last insured.” AR 26. With respect to Dr. Cooke’s opimauerticulay the
ALJ wrote:

Dr. Cooke’s statements are consistent with the worsening of the claimant’s

impairment following the period at issue. | give weight to Dr. Cooke’s sisseg
that the claimant’s abdominal issues began priordalite last insured. However,

his statement does not indicate the claimant would have been disabled prior to this

time, or indicate that the claimant would have had any significant limitations prior
to this time. As such, | give his statements limited Wweig
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AR 28.

The ALJ gave Dr. Cooke’s opinions “limited weight” because she found they did n¢
show Plaintiff‘would have been disabledt have “any significant limitations” during the
relevant periodSeeAR 28. Nonetheless, the ALJ’s assertion is unsupported by the ffecord
two reasonskirst, Dr. Cooke’s opinions consistentixplainPlaintiff began having episodeé
severe abdominal pain and crampdwe to volvulus in 2011, and these episddgsrmittently”
occurred “over the next two yearSeeAR 267, see alsAR 273 (Plaintiff's “bowel disease”
started in 2011 and he “had intermitt@noblems with it” since thenAR 505 (Plaintiff's
“intermittent volvulus”beganin 2011).Hence contrary to the ALJ’s finding, Dr. Cooke’s
opinionsexpress) coverandreflect uporthe relevant period from Septemi2r2011to
December 31, 201&ee Taylor v. Comm’r of Soc. Sec. AdntB9 F.3d 1228, 1232 (9th Cir.
2011) (holding that, although the physician’s medical source statement wasftatdtba
claimant’s DIB coverage expired, it was relevant evidence because the statemempiassedm
the relevant period).

SecondDr. Cooke opinedPlaintiff's “severe abdominal pain” and “cramping” caused

his volvulus would have “madeiinpossibleto work on a regular basis[.]” AR 267. Dr. Cooke

addedPlaintiff “was not able to take a job and work consistently.” AR 267. Thus, the conte
Dr. Cooke’s statements shows he @giRlaintiff's volvulushad more than a minimal effect of
his ability to work during the relevant peridseeAR 267;see alsAR 273, 505,Yuckert 841
F.2d at 306 (emphasis in original) (quoting SSR28%{an impairmenis not severe only if the
evidene shows the impairment has it more than a minimal effech an individual’s ability to
work™). The ALJfailed, however, to state her consideration of these parts of Dr. Cooke’s

opinion.SeeAR 28. Because the ALJ failed to state her considerafisignificant, probative
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partsof Dr. Cooke’s opinion, thALJ erred, as hefinding that Dr. Cooke did not opine Plaintiff
would be disabled or have limitations is not supported by substantial evi§&escBeddick v.

Chater, 157 F.3d 715, 725 (9th Cir. 18p(citation and internal quotation marks committed)

(although the ALJ “is not bound by the uncontroverted opinions of the claimant’s physiciaps on

the ultimate issue of disabilityshe cannot reject them without providing legally sufficient
reasons for ding so);Flores 49 F.3d at 571 (an ALJ’s written decision must state reasons for
disregarding significant probative evidence).

In sum, the ALJ ignored significant, probative evidence when she found Plaintiff's
intermittent abdominal pain and constipati@as not a severe impairment at Step Two.
Accordingly, the ALJ erred

Harmless error principles apply in the Social Security conkéalina v. Astrue674 F.3d
1104, 1115 (9th Cir. 2012). An error is harmless, however, only if it is not prejudided to t
claimant or “inconsequential” to the ALJ’s “ultimate nondisability determinatiStott v.
Comm’r of Soc. Seé&dmin, 454 F.3d 1050, 1055 (9th Cir. 20086&ealso Moling 674 F.3d at
1115. The determination as to whether an error is harmless regtaoasespecific application
of judgment” by the reviewing court, based on an examination of the record madm{fivit
regard to errors’ that do not affect the parties’ ‘substantial right#olina, 674 F.3d at 1118-
1119 (quotingsShinseki v. Sander§56 U.S. 396, 407 (2009)). If the ALJ accounts foo#ll
Plaintiff's limitations in assessing the RFC, the Step Two error is harrflesd.ewis v. Astrye

498 F.3d 909, 911 (9th Cir. 2007).

In this casehad the ALJ properly considered Dr. Cooke’s opinions, she may have found

Plaintiff's volvulus, or “intermittent abdominal pain and constipati@eyereat Step TwoSee

AR 24.As such she would have continued the sequential evaluation process, would have
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formulated the RFC, would have been requitedccount for any limitationgssociated with
Plaintiff's volvulus in the RFC, and may have found Plaintiff disaldBstause the ultimate
disability determination may have changed with proper consideration spaitts of Dr.
Cooke’s opinion, the ALJ’srror is not harmless and requires reversal.

On remand, thALJ is directed tassesasll significant, probative parts of Dr. Cooke’s
opinions. If the ALJ intends to reject asignificant, probative part of Dr. Cooke’s opiniodse is
directed to provide reasons supported by substantial evidence in thefoecidg so
Additionally, if the ALJfinds Plaintiff’'s volvuluswasa severe impairmemwiuring the relevant
period, the ALX hall consider all limitations caused by thessereampairmentin the RFC
assessment and at each step of the sequential evaluation process

Il. Whether the ALJ properly evaluated the medical opinion evidence
Plaintiff's testimony, and the lay witness testimony

Next, Plaintiff contends the ALJ failed to properly consider medical opinion eviden¢

from three physiciansSeeDkt. 9, pp. 2-7. Plaintiff further argues the ALJ did not properly
assess Plaintiff's subjective symptom testimony or the lay witness testifdoat/7-13.

The ALJ’s errorin the medical evidence &tep Two requires remand for the ALJ to
properly consider whether, consideringralevantparts of Dr. Cooke’s opinion®Jaintiff's
volvulusis a severe impgement As the ALJ’s errocaused her to end the sequential evaluati
process abtep Two theALJ is instructed toe-evaluate this entire matter on remand, includi
all medical opinion eviden¢®laintiff's subjective symptom testimony, and the lay witness
testimony.

[I. Whether the ALJ fully and fairly develop edthe record.

Lastly, Plaintiff asserts the ALJ failed to fully and fairly develop #word by not

orderinga medical examination of Plaintiff to determine the onset date of his vol\Bdabkt.
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9, p. 17. The Court, however, hdisected the ALJ to revaluate this entire matter on remand
SeeSection Il.,supra Thus on remand, the ALJ shall assess whether ordering a medical
examination is appropriate.

CONCLUSION

Based on the foregoing reasons, the Court hereby finds the ALJ improperly concluded
Plaintiff was notdisabled. Accordingly, Defendant’s decision to deny benefrsvisrsecand
this matter isemandedor further administrative proceedings in accordance with the findings

contained hereinfhe Clerk is directed to enter judgment for Plaintiff and ctbhsecase.

o (i

David W. Christel
United States Magistrate Judge

Datedthis 23rd day of January, 2019.
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