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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
9 AT TACOMA

10 SamuelA.,

11 . CASE NO.3:18cv-05466JRC
Plaintiff,

12 v ORDER

13
NANCY A. BERRYHILL,

14 Deputy Commissioner of Social
Security for Operations

15
Defendant.

16

17 This Courthas jurisdiction pursuant to 28 U.S.C. § 636(c), Fed. R. Civ. P. 73 and

18 |l Local Magistrate Judge Rule MJR.E&eDkt. 2, Consent to Proceed before a United

18 States Magistrate Judge. This matter has been fully brigdekts. 10, 11, 12,

20
After considering and reviewing the record, the Court finds that thefaledl to

21
provide clear and convincing reasons for discounting plaintésirnony regarding the
22
severity of higmpairmentsFirst, the fact that plaintiff has carried on certain daily
23

activities does not necessarilgtract from his testimony that heusable to work

24

ORDER- 1

Dockets.Justia.com


https://dockets.justia.com/docket/washington/wawdce/3:2018cv05466/260646/
https://docs.justia.com/cases/federal/district-courts/washington/wawdce/3:2018cv05466/260646/13/
https://dockets.justia.com/

1C

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Secondthe ALJ’s findingthatplaintiff failed to seek treatment is not supported by
substantial evidence, and plaintiff offered an explanation;iwtiie ALJ failed to
properly considerTheseerrors arenot harmless because had the ALJ properly
considered plaintiff's testimonyegading his mental and physical limitationt)e ALJ
may have included additional limitations in plaintiff's rasalfunctional capacity
(“RFC”), and in the hypotheticapresented to the vocational expEXE”).

Therefore, this matter is reversed and remanded pursuant to sdotermel2
U.S.C. 8§ 405(g) to thBeputyCommissioner of Social Security (“Commissioner”) for
further proceedings consistent with this Order.

Because thALJ's errosrelating to plaintiff's subjective symptom testimony
affect the entire proceedings, and plaintiff will be able to presemtavidence and new
testimony on remand, the ALJ mustissesplaintiff's testimony,themedical evidence
theRFC, and the findings at step and five, if necessary.

BACKGROUND

Plaintiff was born in @71and wasi0years old on thalleged date of disability
onset ofApril 4, 2011 SeeAR. 19, 173 Plaintiff hascompletedone year of college. AR.
206. Plaintiff has worked in interior design and photography. AR. 19

According to the ALJ, plaintiff has at least the severe impairmdritanuoltiple
sclerosis; degenerative disc disease of the lumbar and thoram@¢ @pd mental health
conditions described as depression and marijuana use disordeF (RO [€§]

404.1520(c) and 416.920f¢ AR. 21.
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PROCEDURAL HISTORY

On April 4, 2014, plaintiff protectively filed a Title 1l application for &nqood of
disability and disability insurance benef{t®IB”) . AR. 19 17377. Plaintiff also
protectively filed a Title XVI application for supplemental setyuimcome (“SSI”) on
April 4, 2014, 2011. AR. 1917883. Theapplicatiors weredenied initially and
following reconsideratiorSeeAR. 19, 68, 69 Plaintiff's requested hearing was held
beforeALJ Gary RobecK“the ALJ”) onOctober 13, 20165eeAR. 34-54. On
November 29, 2016he ALJ issued a written decision and concluded that plaintiff w4
not disabled pursuant to the Social Security 8&eAR. 16-33. Plaintiff requested
review by the Appeals Council, which denied his request forweareApril 5, 2018. AR
1-6. Plaintiff then initiated this civil action. Dkt. 1.

In plaintiff's Opening Brief, plaintiff raises the following issue%} {Whether the
ALJ properly evaluated plaintiff's testimony; (2) Whether the Adilled to fully and
fairly develop the record; (3) Whether the ALJ properly evaluated &tkcal evidence;
and(4) Whether the ALJ properly assessed plaintiff's residual fundtcapacity
(“RFC”) and erred in the step five finding. Dkt. 10 at 2. Plaintiff recgitbst the Court
remand for further proceedings. Dkt. 10 at 2, 19.

STANDARD OF REVIEW

Pursuant to 42 U.S.C. § 405(g), this Court may set aside the Coomeissi
denial of social security benefits if the ALJ's findings are baselégal error or not

supported by substantial evidence in the record as a vBejéss v. Barnhart427 F.3d

LS
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1211, 1214 n.1 (9th Cir. 2005) (citifgdwell v. Apfel 161 F.3d 599, 601 (9th Cir.
1999)).

DISCUSSION

(1) Whether the ALJ properly evaluated plaintiff's testimony.

Plaintiff contends that the ALJ erred when failing to credit fhlkallegations
and testimony. Dkt. 1@Plaintiff testified that he is unable to work because of his phy
and mental impairment&R. 44-45. Plaintiff testified that he has a very hard time
communicating with people, he gets frustrated and confused oftevgdsetis personal

belongings, and he is unable to control his emotions. AR. 3884Regarding his

fatigue, plaintiff testified thaloes not “have enerdyg do stuff,” and he lays down three

times per day for approximately 45 minutes to one hour. AR. 47. iflgastified that
when he tries to do work, he gets hot and falls over. AR. 40. Plaintiffable to be in
the heat and not able to overexert himself. AR. 40. During the dagtiffldoes not do
much, he watches television, looks at the computer, and geneslyo” stay out of the
way.” AR. 43. He has pain in his buttocks when he sits or walks 50 fRet42v4.
Plaintiff testified that he can concentrate for 10 minutes, after ¢éhiaisles interest. AR.
48.

The ALJ rejected plaintiff's testimony reasoning tihatas inconsistent with: (1)
plaintiff's activities; (2)plaintiff's treatment history; and 3he obgctive medical
evidence. AR24-27.

The ALJ’'s determinations regarding a claimant’s statemeioist dilmitations

sica

14

“must be supported by specific, cogent reasofRetdick v. Chaterl57 F.3d 715, 722

ORDER- 4



1C

11

12

13

14

15

16

17

18

19

20

21

22

23

24

(9th Cir. 1998) (citindBunnell v. Sullivan947 F.2d 341, 343, 3467 (9th Cir. 1991)dn
bang). In evaluating a claimant's allegations of limitations, the édrdnot rely on
general findings, but “must specifically identify what testimasigredible and what
evidence undermines the claimant's complaint&itéger v. Barnhart4&4 F.3d 968, 972
(9th Cir. 2006) (quoting/iorgan v. Comm’r of Soc. Sec. Admit69 F.3d 595, 599 (9th
Cir. 1999));Reddick 157 F.3d at 722 (citations omitte@molen v. ChateB80 F.3d
1273, 1284 (9th Cir. 1996) (citation omitted).

The determination ovhether or not to accept a claimant's testimony regarding
subjective symptoms requires a tatep analysis. 20 C.F.R. 88 404.1529, 416.929;
Smolen80 F.3d at 12882 (citingCotton v. Bowen799 F.2d 14008 (9th Cir. 1986)).
First, the ALJ must determine whether or not there is a medicallynatble
impairment that reasonably could be expected to cause theaoks symptoms. 20
C.F.R. 88 404.1529(b), 416.929(Bmolen80 F.3d at 128B2. If an ALJ rejects the
testimony of a claimant once an underlying impairment has ésablished, the ALJ

must support the rejection “by offering specific, clear and conwniasons for doing

s0.” Smolen80 F.3d at 1284 (citin@odrill v. Shalalg 12 F.3d 915, 918 (9th Cir. 1993));

see alsdreddick,157 F.3dat 722 (citingBunnell 947 F.2d at 343, 3447).

A. Plaintiff's activities

The Ninth Circuit has recognized two grounds for using dastyvities to form the
basis of an adverse credibility determination: (1) whether thatagicontradict the

claimants other testimony and (2) whether the activities of daily liviegtithe

threshold for transferable work skill€Orn v. Astrug 495 F.3d 625, 639 (9th Cir. 2007)
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“A single discrepancy fails, however, to justify the wholesalendisal of a claimant's
testimony.”Popa v. Berryhill 872 F.3d 901, 9667 (9th Cir. 2017)

The ALJ found that plaintiff's activities we inconsistent his alleged symptom
and limitations. AR. 26The ALJ cited to plaintiff's work history, ability to drive, sho
at stores and on the internet, and manage his money. AR. 26.

1. Work history

The ALJfoundthatplaintiff's reports of working as a web designer, working of
an internet business, and doing musaphy*strongly sugge$} that [plaintiff] could
perform and sustain unskilled work.” AR. 27.

As an initial matter, because plaintiff earned less than suladtgainful levels, it
is undisputed that this work did not satisfy the ALJ’s sigp inquiryor qualify as past
relevant workSeeDkt. 10, 11; AR. 21.

The record reflects that plaintiff's work history is much moretkaithan the ALJ
noted. Raintiff testifiedthathe last worked in 2007, and since then, he has tried to w
but he did not mkee any money. AR. 389.1n a May 2014 treatment note, plaintiff
reported that he was sa&fployed as a photographer, had not worked in over a year
did not feel capable of running a business. AR. 318. With resppHitdiff's web
design, plaintiffreported thahe spent most of his time “star[ing] at the computer” ang
“nearly completed” two websites, but only made four sales iarsevonths. AR. 380.
Plaintiff reported that he needed to take “a number of steps” befatteeanaebsite could

“go live,” but he found himself unmotivated to do so. AR. 3B€e alsAR. 381.

Ork,

, and
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While this evidence is relevant, plaintiff's unsuccessful attemgarttime work
do not provide substantial evidence to support the ALJ's aeleeeslibility
determination.SeelLester v. Chater81 F.3d 821, 833 (9th Cir. 1996jo]ccasional
symptomfree periods—and even the sporadic ability wmrk—are not inconsistent with
disability”). None of these activities are inconsistent with plaintiff's testiy nor do
they show that plaintiff could perform any type of ftithe work on a sustained basis.

The Commissioner also cit8say v. Comm'r of Soc. Sec. Adm&b4 F.3d 1219,
1228 (9th Cir. 2009), for the proposition tipairttime work can undermine subjective
complaintsDkt. 11 at 10Bray, however, is inapposite. Bray, the claimant was
successful in her receparttime work; and that fact coupled with seeking out other
employment after that work concluded provided a permissibnede to discount her
testimony.ld. at 122127.Here, by contrast, plaintiff was unable to main{aanttime
work; nor did plaintiffwork for pay since 200'Bray, therefore, does not control here.

Therefore, this is not a clear and convincing reason to rejectifflaisubjective
symptom testimony.

2. Ability to drive, shop, and manage money

The ALJ also found that plaintiff's activés of daily living belied his subjective
symptom testimony. AR. 287. In support of this conclusion, the ALJ cited to evide
demonstrating that plaintiff function report did noihdicateproblems with shopping ir
stores or handling money. AR. 26 (citing AR9). The ALJ also cited to evidence th3

plaintiff did not drivebecause offis vision problem, but told the examining

nce

-

psychologist that he did some driving. AR. 26 (citing AR1).
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The ALJ’s findingthatplaintiff's daily actvities are inconsistent with his
testimonythathe is unable to worls not supported by substantial eviden€est,
while theALJ citedto plaintiff's ability to shopplaintiff reported that he only shops
computer, which takes approximately 30 minutes. AR. P2&ntiff’s shopping appear
to be a very minor part of plaintiff's day and says little about his ability nenconicate
or interact with others, fatigue, tire extent of his pairMoreover, he Ninth Circuit has
“repeatedly asserted that the mere fact that a plaintiff has carriedrtain daily
activities, such as grocery shopping ... does not in any way tketnaccher credibility as
to her overall disability. One does not need to be ‘utterly inctgtadi in order to be
disabled.”Vertigan v. Halter 260 F.3d 1044, 1050 (9th Cir. 2001) (citirgir, 885 F.2d
at 603);seeReddick 157 F.3d at 722 (recognizing “disability claimants shouldogot
penalizedor attempting to lead normal lives in the face of their limiteipn

Regarding his ability to drivehe ALJ referred to evidence wherglaintiff
reported that he does nike to drivebecause ofiis reduced visiorseeAR. 229, anda
2014treatmennotein which plaintiff reportedhatheonly drives in his neighborhood
and avoids the freeway because he has lost sensitivity in his, #Rd381.As an
initial matter,none of this evidence reecessarilynconsisent with plaintiff's
testimay, in whch plaintiff statedhathe drives “poorly” and only drives to theld
store. AR. 41And even if it were inconsistent, this evidence presents the type of
“single discrepancy,” which fails to justify discrediting plaintiff's entire testijpn@ee

Popa 872 F.3d at 90®7 (discussing inconsistency between the plaintifstimonythat

ORDER- 8
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she could notirive because her license was suspended and her comment to a treati
physician that she had driven).

Lastly, plaintiff's abilityto manage money is primayia solitary andn-home
activity, and has no bearing on his testimony that he is unablerkobg&oause he is
tired, unable to concentrate, forgetfahdunable toget along with others. There is no
evidence in the record that plaintiff was required tokawvith others in or unable to res
while managing his moneyee generalbAR. 3454 (hearing testimony), 22833
(function report) Therefore, without more, plaintiff's ability to manage his own fund
does not provide a clear and convincing reason,@tguh by substantial evidence, to

discredit his testimony.

Nor would the record support a finding that plaintiff's activities are trandterab

to a work setting and that plaintiff spends a substandidlqd his day on them, even if
the ALJ had made such a findirfgee Smoler80 F.3d at 1284 & n.Rather plaintiff's
daily activities are “so undemanding that [they] cannotdie t® bear a meaningful
relationship to thactivitiesof the workplace. Orn, 495 F.3d at 639 revizo v. Berryhill
871 F.3d at 871 F.3d 664, 682 (9th Cir. 2017) (Many home acsivtie not easily
transferable to a work environment, “where it might be impossigbetiodically rest or
take medication); See20 C.F.R. Pt. 404, Subpart P, Appendix 1, § 12.00 C(3) (A
claimant’s ability to function in a work environment shoutd be determined based on
an individual's ability to perform tasks in other settings thatem®demanding, highly

structured, or more supportive.)

ng

51

S
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Therefore, the ALJ’s finding that plaintiff's daily activities areansistent with
histestimony is not a clear and convincing reason to discountifila subjective
symptom testimony.

B. Treatment history

The ALJ found plaintiff's treatment histosugges that his impairments would
not prevent him from working fulime at a modified light exertional level. AR. 224. T
ALJ referencedhreeperiods in which plaintiff purportedly failed to seek treatment: (1
plaintiff's gap in treatment for his MS between 2011 and 2013; (2)tiifes failure to
seek treatment for his back pandMS after 2014; and (3) plaintiff's failure to seek
mental health treatment aft2014 AR. 2426.

An “unexplained, or inadequately explained, failure to seek tex@ion follow a
prescribed course of treatment” is a clear and convincing reasdiséounting the
credibility of a claimant’s subjective symptom statements, arites claimant provides
sufficient reasonBunnell v. Sullivan947 F.2d 341, 34617 (9th Cir.1991) (en banc);
accordMolina, 674 F.3d at 111;3eeFair v. Bowen 885 F.2d 597, 603 (9th Cir. 1989)
The Ninth Circuit has found that one good reason is a clasrfaiitire to obtain
treatment due to lack of fundSee e.gOrn v. Astue, 495 F.3d 625, 638 (9th Cir. 2007
(citing Gamble v. Chater68 F.3d 319, 321 (9th Cir. 1995)

1. MS Treatment Between 2011 and 2013

The ALJ found that plaintiff failed to seek treatment for his MS betw2011 and

2013. AR. 24.The ALJ noted that plaintiff did not have health insurancenduhis

ne

N

time, but stated that “this is not a persuasive explanation foonigetleatment gap[,]”
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andreasoned that plaintiff did neeekemergency treatmenot treatmenfrom
community resources for any symptoms. AR. 24.

Here, while the ALJ considered plaintiff's reason for failing to seerirent, his
lack of healthcare, the ALJ’s analysis is contrary to Ninth Circuit ks the ALJ

acknowledges, plaintiff’'s gap in treatment coincides with a penachich plaintiff did

not have health insurance. The Ninth Circuit has held thabiity benefits may not be

denied because of the claimant's failure to obtain treatment gtee] cannot obtain for
lack of funds.”SeeOrn v. Astrue495 F.3d 625, 638 (9th Cir. 200(@uotingGamble v.
Chater,68 F.3d 319, 321 (9th Cir. 1995Regennitter v. Comm'r of the Soc. Sec. Adn|
166 F.3d 1294, 1297 (9th Cir. 1999)

With respect to the ALJ’s reasoning that plaintiff did not see&rgency
treatment despite being able to do so in the past, the fact thaiffpb@inght emergency
treatment onceni2012,seeAR. 24, 433, does not sufficiently rebut plaintiff's
explanation that he lacked healthcare. It is not clear to thet @@t because plaintiff
visitedthe urgent carencein 2012 that he would havaccess to routine healthcare
between 2011 and 2013. Moreover, the evidence reflects thatifplaas not aware that
he had MS until mi2013. AR. 28283, 43637. One would not expect a claimant to
routinely visit the emergency room or urgent care on a frequent bgzesialy for an
unknown conditionThe Court therefore concludes that the ALJ’s finding that plaintif
failed to seek treatment is not based on the proper legal standausported by

substantial evidence.

N
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2. Back Pain and MS TreatmeintLate 2014

Next, the ALJ found that plaintiff has not required opioid pain rgameent or
steroid injections for his back pain symptoms. AR. 26. Evidencertdervative
treatment is sufficient to discount a claimant's testimongrokgg the severity ain
impairment.Parra v. Astrue481 F.3d 742, 751 (9th Ci2007).

However, contrary to the ALJ’s findings, plaintiff treated his paithopical
marijuana product and reported that his symptoms were not impnatreghysical
therapy AR. 49, 410 Plaintiff was also prescribed and taking Tecfidera, a prescriptio
medication for MS, at the time of the hearing. AR-48Daily use of a prescribed
medication to treghainis not evidence afonservativéreatmentnor does it contradict
plaintiff's subjetive symptom testimonyseeAkers v. Colvin2014 WL 1236293, at *7
(D. Or. Mar. 25, 2014|Plaintiff's use of medicaharijuanawvas not a clear and
convincing reason to reject her credibility as conservativéniesa).

The ALJ also noted that the evidence failed to show thattiifauas seeing a
specialist for his MS on a regular basis after late 2014 for his M®ack pain. AR. 26.
Howeverthe ALJ failed to acknowledge that plaintiff did seek treatmen@ibzand

2016 for his MS, and his back pain was related to that conditier4206-44. Plaintiff

had numerous MRIs in 2015 and 2016, which indicated a progression of his MS and

related back pain. For example, plaintiff's 2015 thoracic spiné $iBwed:
“Coincidently, more clearly evident on today’s exam is a focal right paracens@l di

herniation with slight cephalad extrusion which deformgitga ventral cord just

overlying the area of signal abnormality at the6ltevel.” AR. 443. And later in 2016,

ORDER- 12
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another thoracic MRI indicated: “A previous small right paracédisa protrusion at
T5-6 now appears to be a brebased bulge.” AR. 440. A 2016 brain MRI showed:
“Stable appearance to multiple scattered demyelinatingngsibout the bilateral
cerebral hemispheres compatible with history of multiplergsis.” AR. 442. The recorg
alsoreflects thaplaintiff was under the care akurologistMichelle Moon, D.Oin
2016.AR. 436.In October 2014, after six physical therapy sessions, plaintifftegbo
that therapyand a course of anitaiflammatory medicatiohad not improved his back
pain. AR. 413.

Thus, there is evidence in the record that plaintiff sought treatmehisfMS and
back pain between late 2014 and 2016, and there is no indit@ditoadditional treatmern
or medication was available that might provide any therapefi@ct. Thus, the ALJ’s
finding is not supported by substantial evider®@®seOrn, 485 F.3d at 638.

Therefore, the Court concludes that the Alfiliding that plaintiff's subjetive
symptom testimony was inconsistent with his treatmenottyist not supported by
substantial evidence

3. Mental Health Treatment after 2014

Next, the ALJ found that plaintiff's limited mental health treatmeas w
inconsistent with his allegations. ARS.

Here, the record reflects that plaintiff sought mental health cbngse Seattle
once, but was unable to continue because he could not siteadind handle the stress

of the travel. AR. 553 (plaintiff was living in Vancouver, Washington at the time).

Here,the ALJ erroneouslguestionedhe severity of plaintiff's symptoms because

ORDER- 13
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plaintiff has not consistently sought mental hetrfatmentvithout exploring possible
explanations for thdack of treatmentincluding an inability to travel for treatment and
possible causal relationship between the mental illnes&dare to seek treatmer@ee
SSR 163p; Nguyen v. Chaterl00 F.3d 1452, 146(9th Cir. 1996) (“[l]t is a
guestionable practice to chastise one with a mental healtdirimgnt for the exercise of
poor judgment in seekinghabilitation”). Thus, this is not a clear and convincing reag
to reject plaintiff's subjective symptom tesony.

C. Objective evidence

Determining a claimant’s complaints are “inconsistent wiithicl observations”
can satisfy the clear and convincing requiremegennitter166 F.3d at 129%ee also
Fisher v. Astrug429 F. App’x 649, 651 (9th Cir. 201 However, an ALJ “may not
disregard [a claimant’s credibility] solely because it is nbstantiated affirmatively by
objective medical evidenceRobbins v. Social Security Administratj@®6 F.3d 880,
883 (9th Ci. 2006);see Orteza v. Shalagl&0 F.3d 748, 7480 (9th Cir. 1995)Byrnes v.
Shalala 60 F.3d 639, 6442 (9th Cir. 1995).

The ALJ providedhreereasons for discountingaintiff's statements. AR. 227.
The Court has determingidatthe ALJ’s firsttwo reasons for discountindgntiff's
subjective symptom testimoryplaintiff's activities and treatment histerare improper.
The only renaining reason for discounting plaintiff’'s complaints is beedhs
complaints are inconsistent with the objecewedenceSeeAR. 24-26. As this is the

sole remaining reason and as a claimant’s testimony may noebtetegolely o the

Jolp!
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basis of inconsistenciegth the objective evideng¢éhe Court need not determine if the
third reason is proper.

The Court findghe ALJ has not provided legally $iafent reasons for
discounting faintiff's subjective symptom testimony. Accordingly, the ALJ erred

D. Harmless error

“[A] reviewing court cannot consider [an] error harmless unlesantaonfidently
conclude that no reasonable ALJ, when fully crediting themesty, could have reachec
a different disability determination."Marsh v. Colvin 792 F.3d 1170, 1173 (9th Cir.
2015) (quotingStout vComm't, 454 F.3d 1050, 10556 (9th Cir. 2006)).

The ALJ failed to giveclear and convincing reason supported by substantial
evidence for rejecting plaintiff's subjective symptom testignoRlaintiff’'s testimony
included limitations greater than those incorporated int&rf€and in the hypothetical
guestions posed to thée. For example, plaintiff testified that he is unable to work
because he cannot get along with other people, is unabladertoateand he is too
tired. AR. 39, 4445. The ALJ found plaintiff has the RFC to perforight work with
limitations.AR. 23-24. Therefore, if the ALJ had fully credited plaintiff's testimoiiye
ultimate disability determinatiomay have changedrhus, the errowasnot harmless.

(2) Whether the ALJ failed to fully and fairly develop the recand properly
evaluated thenedical evidence.

Plaintiff contends that the ALJ failed to obtain medical records tiee
Vancouver Clinic including plaintiff's primary care physician, GBgpe, M.D., and his

treating neurologist, Dr. Moon. Dkt. 10 at 3. Plaintiff contends thé gklould have
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obtained neuropsychological testing of plaintiff and ol@dmedical expert testimony tq
determine whether plaintiff meet Listidg..09B Dkt. 10 at 4. Plaintiff also alleges that
the ALJ erred in his assessment of the medical opinion evidektel®

The Court has determined that remand is necessary due to the Aindfalha
errors regarding plaintiff's subjective symptom testimd@geSection 1supra.In light
of the inevitable remand, the Court declines to consider whetélih failed to fully
and fairly develop the record. Instead, on remand, further evidenceaunapsidered,
including additional examinations and, if necessary, medicareigstimony to resolve
conflicts and ambiguities in the recor8ee Johnson v. Shalak0 F.3d 1428, 1432 (9th
Cir. 1995) (citations omitted) (the “claimant bears the burden of pybte “ultimate
issue of disability”). Furthermore, the Court directs the ALJ to esasall evidence as
necessary on remardncluding the opinion evidemc- in light of any additional
medical evidence and proper consideration of plaintiff's stivge symptom testimony.

(3) Whether the ALJ improperly determined plaintiff's RFC anel findings at
step five.

Plaintiff contends that the ALJ erred in asseg$iis RFC ad finding him not
disabled attep 5 of the sequential evaluation process because the RFC and
hypothetical questions did not contain all of plaintiff's functional limitations. Ditatl
18-19. In Section Onehe Court concludes that the ALJ committed harmful error wh
he failed to properly evaluate plaintiff's subjective symptonirtesty. The ALJ is
directed to reevaluate the medical evidenesd plaintiff's subjective symptom

testimony on remand&eeSectionsl and2, supra.Therefore, omemand, the ALJ must

4
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also reassess plaintiff's RFSeeSocial Security Ruling 98p (“The RFC assessment
must always consider and address medical source opiniovialéntine v. Commissiong
Social Sec. Admin574 F.3d 685, 690 (9th Cir. 2009) (“an R#@t fails to take into
account a claimant’s limitations is defective”). Because thé rAust reassess plaintiff's
RFC on remand, he must alseenealuate the findings at Step 5 to determine if there g
jobs existing in significant numbers in the national econdmay plaintiff can perform in

light of the new RFC.

REMAND INSTRUCTIONS

The parties agree that if the ALJ erred, then further administratnee@dings are
warranted. Dkts. 10, 11. On remand, the ALJ is instructeekissesplaintiff's

testimony, the medical evidendeeRFC, and the findings at step five, if necessary.

-

\re
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CONCLUSION

Based on these reasons, and the relevant record, this i&IEYERSED and
REMANDED pursuant to sentence four4i? U.S.C. § 405(g) to the Dety
Commissioner for further proceedings consistent Witter.

JUDGMENT is entered foplaintiff andthe case islosed.

Dated thi25" day ofMarch, 2019

Ty TS

J. Richard Creatura
United Statedagistrate Judge
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