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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

KEEGAN G,

Plaintiff, CASE NQ C18-5507MAT

V.
ORDER RE: SOCIAL SECURITY

NANCY A. BERRYHILL, Deputy DISABILITY APPEAL
Commissioner of Social Security for
Operations,

Defendant

Plaintiff proceeds through counselhis appeal of a final decision of the Commissionel
the Social Security Administration (Commissioner). The Commissioner denigtifixa
applicationfor Supplemental Security Income (SSI) after a hearing before an Adrmaiivis Law
Judge (ALJ).Having onsidered the ALJ's decision, the administrative record (AR), an
memoranda of recorthis matter iREMANDED for further administrative proceedings.

FACTSAND PROCEDURAL HISTORY

Plaintiff was born on XXXX, 1994. He completed the eleventh grade wfthschool and
has no past work(AR 37, 62, 169.)

Plaintiff protectivelyfiled an SSI applicationon February 3, 2015alleging disability

! Dates of birth must be redacted to the ydard R. Civ. P. 5.2(a)(2) and LCR 5.2(a)(1).
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beginninglanuary 1, 20LAR 161) His application wasdleniednitially and on reconsideratior
OnFebruary 8, 201,7ALJ Rudolph Murgdheld a hearingaking testimony from plaintiff
and a vocational expert (VEJAR 31-67.) On March 27, 2017, the ALJ issued a decision fing
plaintiff not disabled since the February 3, 2015 application &R 15-26.)
Plaintiff timely appealed. The Appeals Council denied plaintiff's reqfoesteview on
April 19, 2018(AR 1-5), making the ALJ’s decision the final decision of the Commissio
Plaintiff appealed this final decision of the Commissioner to thigtCo

JURISDICTION

The Court has jurisdiction to review the ALJ’s decision pursuant to 42 U.S.C. § 405

DISCUSSION

The Commissioner follows a fivetep sequential evaluation process for determir

.

ng

ner.

(9).

ning

whether a claimant is disable&ee20 C.F.R. 88 404.1520, 416.920 (2000). At step one, it must

be determined whether the claimant is gainfully employed. The ALJ found pl&iatfnot
engaged in substantial gainful activity since the alleged onset date. pAtwaigit must be
determined whether a claimizsuffers from a severe impairment. The ALJ found plaintifissm
spectrum disorder, affective disorder, and anxiety discsdeere. Step three asks whethg
claimant’s impairments meet or equal a listed impairment. The ALJ found plaintifié&srimmgnts
did not meet or equal theitaria of a listed impairment.

If a claimant’s impairments do not meet or equal a listing, the Commissioner must
residual functional capacity (RFC) and determine at step four whether tmeamiahas
demonstratedn inability to perform past relevant work. The ALJ found plaintiff abjgetéorm
a full range of work at all exertional levels, with simple, routine tasks, comisisith a specific

vocational preparation level of one or two, no public contact, ampercial contact with
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coworkers. Plaintiff had no past work to consider at step four.

If a claimant demonstrates an inability to perform past relevant veorkas no pas

t

relevant workthe burden shifts to the Commissioner to demonstrate at step five that the claimant

retains the capacity to make an adjustment to work that exists in significantifethedsnational

economy. With the assistance of the, e ALJ found plaintiff capable of performing other jobs,

such as work asjanitor, hand packager, agricultural produce sorter, and motel/hotel housekeeper

This Court’'s review of the ALJ's decision is limited to whether the decision i

accordance with the law and the findings supported by substantial evidence in theaseagrd

whole. See Penny v. Sullivag F.3d 953, 956 (9th Cir. 1993\ccord Marsh v. Colvin792 F3d

1170, 1172 (9th Cir. 2015)\(Ve will set aside a denial of benefits only if the denial is unsupparted

by swbstantial evidence in the administrative record or is based on legal)er®@ubstantial
evidence means more than a scintilla, but less than a preponderance; it means \sath
evidence as a reasonable mind might accept as adequate to supportisiarandagallanes v.
Bowen 881 F.2d 747, 750 (9th Cir. 1989). If there is more than one rational interpretation,
which supports the ALJ’s decision, the Court must uphold that deciSloymas v. Barnhay278
F.3d 947, 954 (9th Cir. 2002).

Plaintiff arguesthe ALJ erred inevaluaing the medical evidence, his testimony, |

evidence, anat step three, resulting in errors in the RFC andtep five. The Commissiongr

concedes errorsiievaluating symptom testimonghe lay opinion of plaintiff's motheandthe
medical opinion of Lori J. Olsen, a psychiatric mental health nurse practitlMetNP), eror at
step three, ancesulting errors in th&FC andat step five. While plaintiff argues in favor of g
remand foran award of benefitthe Commissioner asserts the need fiother administrative

proceedings.
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RemandStandard

The Court has discretion to remand for further proceedings or to award bergdis.

Marcia v. Sullivan900 F.2d 172, 176 (9th Cir. 199@®owever, a remand for an immediate aw3
of benefits is an “extreme remedy,” appropriate “only in ‘rare circumstahcBsswn-Hunter v.
Colvin, 806 F.3d 487, 495 (9th Cir. 201&juotingTreichler v. Comnr of Soc. Sec. Admin/75
F.3d 1090, 1099 (9th Cir. 2014)AccordLeon v. Berryhill 874F.3d 130, 1044(9th Cir. 2017)
(“An automatic award of benefits in a disability benefits case is a rara@pltyfactic exceptiorn
to the wellestablished ordinary remand ri)e

Before remanding for an awaofl benefits, three requirements must be met. First, the
must have “failed to provide legally sufficient reasons for rejectindesmce, whether claimar
testimony or medical opinion.”Brown-Hunter, 806 F.3d at 495 (quotir@arrison v. Colvin 759
F.3d 995, 1020 (9th Cir. 2014)). Second, the Court must find the record has been fully de

and further administrative proceedings would serve no useful purfgtbsé so doing, the Coun

b

ard

ALJ

~—+

yeloped

t

considers the existence of outstanding issues that must be resolved before aydisabili

determination can be maddd. Third, with the first two conditions satisfied, the Court m

conclude that, “if the improperly discreditedidence were credited as true, the ALJ would

required to find the claimant disabled on remandd’ (quotingGarrison 759 F.3d at 1021)|.

AccordLeon 880 F.3d at 1045 (“When these first two conditions are satisfied, we then cre
discreditedtestimony as true for the purpose of determining whether, on the record as a
there is no doubt as to disability.Treichler, 775 F.3d at 1101 (the Court asks whether the re
leaves not thelightest uncertainty as to the outcgme

Even with satisfaction of the three requirements, the Court rdtaxiiility in determining

the proper remedy. BrownHunter, 806 F.3d at 495. The Court may remand for furt
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proceedingswhere the record, considered as a whole, creates serious doubt as ta wat
claimant is disabledld. If the record is uncertain and ambigu@ssto disability, the matter i
properly remanded for further proceedingseichler, 775 F.3d at 1105.

Application of Remand Standard

Theparties here agree tiad.J failed to adequately address plaintiff's symptom testimg
step three, lay witness evidentem plaintiff's mother,andthe January 26, 2017 opinion
PMHNP Olson.These errors necessitate remand.

The Court finds no error in the ALJ’s consideration of evidence from Dr. John Deeng
238-46) andamily nurse practitioner (FNP) Heather Nash (AR -386 32325, 33336). Dr.

Deeney assessed plaintiff in January 2012, some three years before the F&b204fy onse

date, and the ALJ reasonably four tcontentof his reportconsistent with some limitations

accounted for ilRFCrestrictiors to simple tasks with no public contact and superficial cowo
contact. (AR 2e21.) Nash provided treatment notes dated between January and May 2014
in time to tle onset dateand reasonably construed by the ALJ to document improvement
medication and to contain mental status examination (MSE) findings sunggsmine limitations,
accounted for in the RFC. (AR 2R.) The ALJ likewise properly considered Indiualized
Education Program (IERJocument&nd other records associated with plaintiff's education d
between January 2010 and February 2qQ&R 20-21, 234-37, 247-313.)

Nor did the ALJ err in considering opinions of rexamining State agen@gychologists
Drs. Edward Beaty and John Robinson, rendered in May and September 2015 respective
75-77, 87-89.) Dr. Beaty found plaintiff capable of complex tasks with reasonable caimmen
persistence, and pacoeijth interruptions when under unusual stress from social demands

anxiety is under better contraapable of superficial, taskiented contact with a small group
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coworkers;and able to adapt to simple changes in the work place and carry out simple go
plans as directeloly supervisors. (AR #37.) Dr. Johnson opined similarlyhile addng plaintiff

was capable of interacting more broadly via computer, as he does in act¥iiaily living, and
would likely benefit from vocational rehabilitation “guidance toward initial suitptdeement,
due to youth, inexperience, and his uneven social profile.” (AR 88.) ThesAkdnably decline(
to assignweight to the statement as to vocational rehabilitation guidance because it digcnat]
specific functional limitatiorand, rather, offered a vocational recommendation based on f3
unrelated to plaintiff’'s impairments(AR 23.) The ALJotherwisereasonably assigned gre
weight to the opinionef Drs. Beaty and Johns@as accounting for some limitations in functiogi
and consistent with school records and MSthile finding the record as a whole more consist
with an ability to perform simple tasks, which better accounted for limitingteftéempairments

and servedo prevent additional stress.

als and

)

off

Actors

at

N

ent

The Court furbher finds both outstanding issues and questions raised as to disapility

necessitating further administrative proceedings. The rdootlis casels notably minimal,
containing a smathumber of document®laing directly tomedical treatment and few miedl
opinions. Asignificant portion of the record relatpsedominantlyto plaintiff's education ang
predatsthe period at issueOnly three medidaopinions fall within theelevanttime period, the
properly assessed opinions from Drs. Beatty daodnsonand the medical sourcgtatement
completed by Olson.

As suggested btheCommissionerthe ALJ failed tasatisfy hisduty todevelop the record

SeeTonapetyan v. Halte42 F.3d 1144, 1150 (9th Cir. 20@1Yhe ALJ in a socialecurity case

has an independent duty to fully and fairly develop the record and to assure that the @ajmant

interests are consider&d:‘Ambiguous evidence, or the ALJ’s own finding that the recor
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inadequate to allow for proper evaluation of the evidence, triggers the ALJ’s duty to ‘tang
appropriate inquiry.””) (internal quotation marks and quoted seuntétted). The medical recorg
does not adequately allow for proper evaluation of the evidence and is unaedt@mbiguoug
as to disabity.

This conclusion des not, as plaintiff contends present an improper post h
rationalization.See Bray v. Comm’r of SS854 F.3d 1219, 12286 (9th Cir. 2009) (court review
ALJ’s decision “based on the reasoning and factual findings offered by the Adatlpost loc
rationalizations that attempt to intuit what the adjudicator may have been thipkitgg, inter
alia, SEC v. Chenery Corp332 U.S. 194, 196 (1947)). The Court is hetetasked with
considering whether or not the ALJ erred or the harmfulnktisecerror. Cf. Stout v. Comm'r,
Soc. Sec. Admi54 F.3d 1050, 1054 (9th Cir. 2006) (a reviewing court is “‘constrained to reg

the reasons the ALJ asserts™ and “cannot affirm the decision of an agency aund ¢nat the
agency did not invoke imaking its decision.”; “Consequently, if the Commissioner’s requ
that we dismiss the ALJ’s error as harmless ‘invites this Court to affirdehial of benefits o
a ground not invoked by the Commissioner in denying the benefits originally, thenuste
decline.”) (quoted and cited sources omitted). The Qoudtinsteaddetermine whether plaintif
should be awarded disability benefitss gtated by the Ninth Circuit:

The touchstone for an award of benefits is the existence of a

disability, notthe agency’s legal error. To condition an award of

benefits only on the existence of legal error by the ALJ would in

many cases make “disability benefits . . . available for the asking, a

result plainly contrary to 42 U.S.C. § 423(d)(5)(A).”
BrownHunter, 806 F.3d at 495 (quoted sources omitted). “A claimant is not entitled to bg

under the statute unless the claimant is, in fact, disabled, no matter how egregdud's errors

may be.” Strauss v. Comm’r of Social Sec. Adm8685 F.3d 1135, 1138 (9th Cir. 2011As
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argued by the Commissioner, the scant medical evidence in this case does nottsy
substantiate gintiff's claim of disability.

On remand, the ALJ should further develop the record by obtaining updated
informationanda consultative psychological examination by an acceptable medical sourg

by contacting Olson for explanation and clarification as to the basis of her opifiloan.ALJ

shouldalso consider obtaining testimony from a medical expert. The ALJ sheai$ess the

evidence at step three, reevaluate plaintiffs symptom testimony and thestiayotey of hs
mother, reassess medical opinion evidenmerecord and reconsider plaintif§ RFC ad any
conclusion at step five.

CONCLUSION

For the reasons sebrth above, this mattas REMANDED for further administrative

proceedings

DATED this22nd day ofApril, 2019.
Mary Alice Theiler
United States Magistrate Judge
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