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Defendants and Intervenor’s Kien for Summary Judgment aENIES the Plaintiffs’ Motion
for Summary Judgment.
II. FACTS

In 2018, the people of Washington pasbketiative Measure No. 1639 to expand
background checks for purchase of guns ingtase, to prohibititose under age 21 from
purchasing an SAR, and to prohiim-person sales of such g# to out-of-state purchasers.
Plaintiffs ask this Court to override this intfize and declare the agadout-of-state purchaser
limitations unconstitutional.

I-1639 extends three longstanding statutosgrietions on handguns to the weapon oftg
favored by mass shooters: SAR4639 mirrors existing feddrand state restrictions on
handguns by (1) prohibiting individuals under 2dnfrpurchasing SARs (the “Age Provision”)
(2) requiring an enhanced background checleeraprehensive records search conducted by
local law enforcement—for SAR purchagd®e “Background Check Provision”); and (3)
prohibiting in-person sales of SARs to ndfashington residents (the “Nonresident Sales
Provision”).

A. The Age Provision

First, I-1639’s Age Provision extends longstimgdfederal and state restrictions on the
sale and possession of handguns to persons @fhde SARs. The Gun Control Act of 1968,
Pub. L. 90-618, 82 Stat. 1213 (codified as amemdd® U.S.C. 88 921 stq.) (the “GCA"),
comprehensively regulates interstate and fpreiommerce in firearmgnposing strict licensing
requirements. The GCA prohibits a federeddrms licensee (“FFLfrom selling a handgun to
anyone under the age of 2d. 8 102, 82 Stat. at 1218 (codified as amended at 18 U.S.C.

8§ 922(b)(1)). Since 1994, Washing State law has prohibitd@- to 20-year-olds from
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possessing pistols, except in thedbme or in a variety of ber enumerated situations. 1994
Wash. 1st Spec. Sess. Laws, ch. 7, § 423 (codified as amended at RCW 9.41.240).

Under I-1639’s Age Provision, the minimumeaggquirements for purchase of SARs a
pistols are identidaa person under 21 “may not purchasgistol or semiautomatic assault
rifle.” RCW 9.41.240(1). Likewise, 1-1639 limits psession of SARs by 18- to 20-year-olds ir
parallel circumstances thdse long in place for piselRCW 9.41.240(3). The Age Provision
does not preclude 18- to 20-year-olds from astgy SARS. Its exceptions permit 18- to 20-yg
olds to possess SARs in a variety of situatiomsuding: (1) in theihome or business; (2) on
real property they control; (3) at competitiarsshooting ranges; (4) hunting; (5) anywhere
shooting is legal; (6) while on duty in the armertés; or (7) traveling to or from a place they
may legally possess such weapons. R&WL.240(2), 9.41.042, 9.41.060. Further, 18- to 20-
year-olds may still legally buy shotguns and semiautomatic riflefor any and all legal
purposesSeeRCW 9.41.010(27); 18 U.S.C. § 922(b)(1).

B. The Background Check Provision

Second, 1-1639’s Background Check Provisiajqurees local law enforcement agencie$

to conduct the same enhanced background chegbsospective purchasers of SARs that they
long have performed for gtiols. RCW 9.41.090(2)(b).

Basic background check requirements appintst firearm sales. Federal law requireq
FFLs to conduct background checks on potential fingaurchasers. 18 U.S.C. § 922(s). It als

requires the FBI to maintain the National argtCriminal Background Check System (“NICS”

a centralized catalog of recordsmprising three sepate national databases. 18 U.S.C. § 922,

States’ participation in NICS moluntary, and Defendants arguattthe quantity and quality of
records shared with NICS varies widely acrsisges. By one count, “at least 25% of felony

convictions” in the United Stas “are not available” in NICS.

ar-

O
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By default, an FFL will contact the FBINICS Section when performing a potential
firearm transactionl8 U.S.C. § 922(t). States may atlssignate a law enforcement agency
“point of contact” to initiate the NICS chechké@to search any othemlst and local databases
required under state laBee28 C.F.R. §§ 25.1-.2, 25.6(d).

Washington is a “partial” poirdf-contact state. Befolel639, FFLs contacted the FBI
for NICS checks on sales of all firearms exqaptols. For pistols, Washington law enforcems
agencies conduct “enhanced background checksli¢h a check, law enforcement queries n
only the NICS databases to determine a purchaskyibility, but alsovarious state and local
databases, including: (1) the Wagton Crime Information Centéwhich may disclose state
arrest warrants not in the NICS databasgy)the DOL Firearms System (which reflects
whether the purchaser hasancealed pistol license and &ther it has been revoked); (3)
Washington court databas€4) the Department of Corrections database; (5) local records
management systems; and (6) Washington Health Care Authoritymental health records. It
is undisputed that the enhanced backgroundkcisemore comprehensive than a NICS check
alone. This helps prevent ifgble purchasers from fallinthrough the cracks. 1-1639 now
requires local law enforcement to conduct enhanced backgoheels for SARs as well.

C. The Nonresident Sales Provision

Third, federal law has long prdhied in-person handgun salesianresidents of a state
[-1639 mirrors that requiremefdr SARs. Under the GCA, it ignlawful for anyone to sell a
handgun in person to a nonresidd&.U.S.C. § 922(a)(5)(A), (b)(3All interstate transfers of
firearms must take place through an FiL8 922(a)(1)—(5), and only FFLs may “engage in t
business of . . . dealing in faems” (interstate or otherwiseql,. 8 922(a)(1)(A);see United

States v. Redud69 F.2d 185, 187 (9th Cir. 1972). To landgun from an out-of-state FFL

nt

ne

nonresident may arrange for itdidery to an in-state FFL, frorwhom the buyer may retrieve
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the gun. 18 U.S.C. § 922(b). This process is knasvtFFL-to-FFL transfer.To purchase a riflg
or shotgun from an out-of-state FFL, the buygy do so in person—provided that the sale
“compl[ies] with the legal conditionsf sale in both such Statesd. § 922(b)(3).

Shortly after the GCA’s enactmg Washington legalized the-prerson sale of rifles and
shotguns to nonresidents. 1970 Wash. Sess.,ladlw34, § 2 (originally codified at RCW
19.70.020, codified as amended at RCW 9.41.124)1689, Washington narrowed the scope
that permission by removing SAR®m the category of “riflesral shotguns” that legally may
be purchased in person by nonresidents. RCW 9.41.124effdct of this provision is that SAR
are treated the same as handguns: they may matrbbased by nonresidents in person. But ju
as for handguns, a nonresidentymstill purchase an SAR tbhugh an FFL-to-FFL transfer.

The Nonresident Sales Provision is a tlarg to the Background Check Provision.

Because enhanced background checks query an arstggt@find local databaséss difficult if

not impossible for law enforcement agenciesffectively conduct sucbhecks on nonresidents.

D. Plaintiffs’ Legal Challenge

Plaintiffs challenge only two pwisions of 1-1639. First, all Bintiffs allege that the Age
Provision violates the Second Amendment. Dkty{ 117-19. Second, Mitchell alleges that t
Nonresident Sales Provision violates thormant Commerce Clause. Id. § 120.

[ll. DISCUSSION

A. Standard of Review

Summary judgment is appropriatdien no genuine issuesrofterial fact exist and the
moving party is entitled to judgemt as a matter of law. Fed. ®iv. P. 56(c). Once the moving
party meets its initial burden of demonstratingdbsence of a genuine igsaf material fact, the

opposing party must then set forth specific fatiswing a genuine issue for trial in order to

of

S

ISt

defeat the motiorCelotex Corp. v. Catretd77 U.S. 317, 322—-24 (1986). If the nonmoving
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party fails to make this showing, “Rule 56(opndates the entry of summary judgmeld.’at

322.
B. Constitutionality of the AgeProvision under the Second Amendment

In District of Columbia v. Heller554 U.S. 570, 573—-74 (2008), the Supreme Court
struck down a city’s “total ban” on the “possen of usable handguimsthe home” under the

Second Amendment. In the waketbdller, nearly every circuit ficluding the Ninth) has
adopted a two-part testrf@econd Amendment clainSee N.Y. State Rifle & Pistol Ass’n, Inc
v. Cuom@804 F.3d 242, 254 (2d Cir. 2015ge, e.g., Fyock v. Sunnyval@9 F.3d 991, 996
(9th. Cir. 2015). The court first “asks whethlee challenged law burde conduct protected by
the Second Amendmentyock 779 F.3d at 996 (quotirignited States v. Chovam35 F.3d
1127, 1136 (9th Cir. 2013)). If the law does hotden protected conduct, “the inquiry is
complete” and the law “passes constitutional muster” without further analgsweira v. Cty. of
Alameda 873 F.3d 670, 682 (9th Cir. 2017) (en baernal quotation marks and citations
omitted). If there is a burden dltourt proceeds to step tvasking “what level of scrutiny
should be applied” and ewalting the law in questiofryock 779 F.3d at 996.
1. Burden on Congtitutionally Protected Conduct

Not every firearm regulation badens protected conduct. TBepreme Court has set forth
a non-“exhaustive” list of “presumptivelyvdul [firearm] regulatory measuredieller, 554
U.S. at 627 & n.26, that “are outside #mabit of the [Second] [A]mendmentJnited States v.
Marzzarellg 614 F.3d 85, 91 (3d Cir. 2010). Those exceptions include “laws imposing
conditions and qualifications on the commdrsale of arms” andertain “longstanding
prohibitions on the posssion of firearms.Heller, 554 U.S. at 626—-27 & n.26. The Supreme

Court later “repeat[ed] thosessurances” and reiterated thdller had invalidated a broad ban
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on handgun possession in the home while simultanetnegslggniz[ing] thathe right to keep
and bear arms is not ‘aytit to keep and carry anyeapon whatsoever in any manner
whatsoever and for whatever purpos®f¢Donald v. City of Chicagdb61 U.S. 742, 786 (2010
(quotingHeller, 554 U.S. at 626). To determine whethenaikso historically rooted as to fall
outside the scope of the Secondé&mment, courts assess “a eayiof legal and other sources
to determine the public understamgl of [the] legal text in th period after its enactment or
ratification.” Heller, 554 U.S. at 600.

U.S. law has long recognized that age lsardecisive in determining rights and
obligations. For most of ouoantry’s history, 18- to 20-yeaids were considered minors or
“infants” without the full legal rights ofdulthood. At common lawrad at the time of the
adoption of the Constitution, theeagf majority was 21 yearSee, e.qg.1 William Blackstone,
Commentaries *463 (“So that full agemale or female, is twentyne years . . . , who till that
time is an infant, and so styl@dlaw.”); Infant, Black’s Law Ditionary 847 (9th ed. 2009) (“An
infant in the eyes of the law is a person undeatieof twenty-one yearand at that period . . .
he or she is said to attain majgr. . . .”) (quoting John Indermaugyinciples of the Common
Law 195 (Edmund H. Bennett ed., 1st Am. ed. 1878)jact, before ratification of the 26th
Amendment in 1971, states rarely péted individuals under 21 to vot8ee, e.g., Oregon v.
Mitchell, 400 U.S. 112, 130-31 (1970) (lead opinioitzck, J.) (upholding provision of Votin
Rights Act Amendments of 1970 lowering voting &gd.8 in federal elections but invalidating
provision doing same forate and local electionsy. at 213 n.90 (Harlan, J., concurring in pa
and dissenting in part) (notingahat the time only four statest the voting age below 21). It
was not until the 1970s that statewered the age of majority to 18at’l Rifle Ass'n of Am.,

Inc. v. Bureau of Alcohol, Tobacco, Firearms, & Explosiv@® F.3d 185, 201 (5th Cir. 2012)

't
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(“NRA); Larry D. Barnett,The Roots of Lawi,5 Am. U.J.GENDERSOC. PoL'Y & L. 613, 681—
86 app. (2007).

Against this historical b&clrop, it is unsurprising thdéws prohibiting those under 21
from purchasing firearms are Iastgnding. In the 19th century, &8ates and the District of

Columbia enacted laws expresslgtrecting the ability ofindividuals under 210 purchase or us

D

particular firearms in jurisdictions weine the age of majority was set at 3¢e, e.gNRA 700
F.3d at 202. By the early twentietentury, three more states hagtricted the purchase or use
of particular fireams by persons under 28. Thus by 1923, over half the states then in the
union had set 21 as the minimwage for purchase or use of particular firearghs.

This long-held tradition ofestricting certain firearmghts of 18- to 20-year-olds

continues today. Since 1968, federal law hadibited FFLs from selling handguns to person

U7

under 21. 18 U.S.C. 8§ 922(b)(1). Currently, 17 statesthe District of Columbia have paralle
or more exacting laws prohtbig those under 21 from puraiag or possessing handguns. And
five states also prohibit the saleadif long guns—not just SARs—to individuals under 2il.
Prohibiting SAR sales to 18- to 20-year®lbmports with theslongstanding laws.

Based on this historical evidence, sevemlrts have concluded that firearms age
restrictions, particularly thoder people under 21, fall outsidlee Second Amendment’s ambit
In NRA 700 F.3d at 211, the Fifth Circuit rejecte8econd Amendment challenge to the fedgral
prohibition on the sale of handguns by FFLshimse under 21, 18 U.S.C. § 922(b)(1). The Fifth
Circuit concluded that the fedége restriction was “consistewith a longstanding, historical
tradition, which suggests thattlconduct at issue falls @ide the Second Amendment’s

protection.”ld. at 203. A year later the same court UgleTexas law prohibiting persons under

21 from receiving a license to camgncealed pistols, concluding that the age restriction “likely
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

‘falls outside the Secordimendment’s protection.’NRA v. McCraw719 F.3d 338, 347 (5th
Cir. 2013) (quotindNRA 700 F.3d at 203). In both casatthough the Fifth Circuit was
“inclined to uphold the challenged federal lawstap one of our anaigal framework, in an
abundance of caution” it “proceed[ed] to step” and upheld the minimum age restriction
under intermediate scrutindRA 700 F.3d at 204yicCraw, 719 F.3d at 347.

At least three other courts hakeld that firearms restricins applicable to persons undé
21 fall outside the scope of the Second Amendnsad, e.gHirschfeld 417 F. Supp. 3d at
755-56 (rejecting challenge to federal proliibpiton sale by FFLs of handguns and ammuniti
to those under 21 because law “reflect[s] ‘longdtag’ prohibitions on the use or possession
handguns by those under a given age” that “haen lin place and upheld by courts since the
nineteenth century” and thus “do nptplicate Second Amendment rightsPowell v. Tompkins
926 F. Supp. 2d 367, 387—88 (D. Mass. 2048, 783 F.3d 332 (1st Cir. 2015) (state law
prohibiting those under 21 fromegeiving concealed carry licaas“comports with the Second
Amendment” because such “[a]ge-based retsbns . . . are amongdse lawful,” “access-
limiting conditions” and “impose[ho burden on the rightsf eighteen- to twenty-year-olds to
keep and bear arms’Beople v. Mosley33 N.E.3d 137, 155 (lll. 2015) (state convictions for
aggravated unlawful use of a weapon by ded@hdnder 21 did not gallate conduct within
scope of Second Amendmergge also United States v. RengdB3 F.3d 8, 16 (1st Cir. 2009)
(upholding the federal age restram on possession of handguns beeatihe right to keep arms
in the founding period did netxtend to juveniles”).

These authorities demonstrate that reasored@eestrictions on ¢éhsale, possession, or|
use of firearms have an ediabed history in this country. Ehextension of Washington’s age

restrictions to SARs is ultimately a tisction without a difference. Like handgun age

ORDER -9
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restrictions, the Age Provision here is “consisteith a longstanding traiion of targeting select
groups’ ability to access and to usenarfor the sake of public safetyN\RA 700 F.3d at 203.
While states may vary in terms of the spedifims or activities they geilate, restrictions on
potentially dangerous firearnorduct by those under the age2dfis the common refrain. Ther
is no reason why a restriction on sale and Esése of SARs—powerful weapons that can be
wielded against the public—constitutes a brieakn this pattern. The Age Provision does not
burden Second Amendment rights. Plaintiffs’ challetwgié thus fails at the first step of the
inquiry.

2. Level of Scrutiny

Although the Age Provision does not burden constitutional rights, the Court will
nonetheless perform the fulbbstitutional analysis out of an “abundance of cautitth.at 204.
If a law burdens protected conduct, the court dexérmines whether tpply intermediate or
strict scrutiny. The level of satiny depends on two factors: “(hpw close the law comes to th
core of the Second Amendment right, and (2)gaverity of the law’s burden on the right.”
Chovan 735 F.3d at 1138 (internal quatat marks omitted). Strictcrutiny applies only to a
law that (1) “implicates the ce of the Second Amendment right” (namely, the right to defen
one’s home), and (2) “sevay burdens that rightPena v. Lindley898 F.3d 969, 977 (9th Cir.
2018) (quotingSilvester v. Harris843 F.3d 816, 821 (9th Cir. 2016)).

Intermediate scrutiny appliésthe law either does namplicate the core Second
Amendment righbr does not place a sevdrarden on that rightd. (quotingFyock 779 F.3d at
998-99). Where a law carves out exceptionsstoeigulation of theore Second Amendment
right, it may alleviate the impact so @srender any burden insubstant@hovan 735 F.3d at

1138. There “has been ‘neananimity in the poskeller case law that, when considering

11%

[oX

ORDER - 10



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

regulations that fall within the scope of tBecond Amendment, intermediate scrutiny is
appropriate.”United States v. Torre911 F.3d 1253, 1262 (9th Cir. 2019) (quotBityester
843 F.3d at 823).

Unsurprisingly, intermediate scrutinyappropriate here. Th&ge Provision does not
implicate the core Second Amendment right tfedd one’s home because it does not restrict
ability of 18- to 20-year-olds to purchasmd guns that are not semiautomatic. The Age
Provision also contains multipkxceptions, allowing 18- to 2@ear-olds to possess SARS in
several places and situations, inchglin their homes for self-defenseeRCW 9.41.240(3)(a),
9.41.042(8); Knezovich Rep. at éoting that I-1639 contains fbad exceptions under RCW
9.41.240, permitting the possession & same firearms by 18- to 3@ar-olds in a wide variety
of circumstances”). Finally, 18- to 20-year-sldave historically not been considered
“responsible” and thus have not had the sanmeplgt of constitutional or other legal rights as
adults, such as to vote, serve on juressume alcohol, gamble, or own fireari@ee, e.g.,
NRA 700 F.3d at 206 (“restricting the presumptive Second Amentinghts of 18-to-20-year-
olds does not violate the deal concern of the Second Amendment” which protects
“responsible” citizens becaus€ongress found that persons un@é tend to be relatively
irresponsible and can Ipeone to violent crime”).

To the extent the Age Provision does havéngmact on the core home defense right, it
not severe. A severe burden is dhat “substantially prevent[&dw-abiding citizens from using
firearms to defend themselves in the hondackson 746 F.3d at 964. As already discussed, {
Age Provision leaves 18- to 20-year-olds vathple alternative tdefend their homeSee Pena
898 F.3d at 978 (“[B]eing unable purchase a subset of sem@uatic weapons, without more

does not significantly burden thight to self-defense in the hre.”). [-1639’s limited scope and

the

is
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exceptions ensure that its impact on home defense is minimal. Intermediate scrutiny is thg
appropriate.
3. | ntermediate Scrutiny

A law meets intermediate scrutiny if (1) thatsts objective is signifant, substantial, or
important; and (2) there is aasonable fit betweendithallenged regulath and the objective.
Jackson 746 F.3d at 965. The regulation must “proMflaesubstantial government interest th
would be achieved less effectively absent the regulatibnt’need not be th“least restrictive
means” of achieving thgovernment’s interedtyock 779 F.3d at 1000 (quotir@olacurcio v.
City of Kent 163 F.3d 545, 553 (9th Cir. 1998) (inmtal quotation marks omitted)).

Courts considering a state’s interest fdi impose an ‘unnecessarily rigid burden of
proof,” and the state is allowed teely on any materiakeasonably believed to be relevant’ to
substantiate its intests in gun safety and crime preventid?ehg 898 F.3d at 979 (quoting
Mahoney v. Session871 F.3d 873, 881 (9th Cir. 2017)). When analyzing whether there is

“reasonable fit between the government’s stalgdctive and the regulati,” courts consider

“the legislative history of the entment as well as studies in thexord or cited in pertinent case

law.” 1d. (quotingFyock 779 F.3d at 1000) (interheitations omitted).
The objectives of 1-1639—prooting public safety and preventing violent crime—are

indisputably substantigovernment interestSee e.g., Pen®&98 F.3d at 981-82 (noting that

“countless cases support” the principle that “pubéety and crime prevention are substantial

government interests"NRA 700 F.3d at 209 (“[CJurbing wlent crime perpetrated by young
persons under 21—by preventing such persam acquiring handguns from FFLs—constitut

an important government objective.guomq 804 F.3d at 261 (“[S]tates have substantial,

refore

eS
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indeed compelling, goverrantal interests in puib safety and crime prevention.”) (internal
citation omitted).

The Age Provision reasonably fits with Wasdtion’s interest in promoting public safet)
and reducing gun violence. Scieitifesearch, crime data, angiative findings all support
“the commonsense notion that-18 20-year-olds tend to be moimpulsive” and likelier to
resort to violent crime than older aduldRA 700 F.3d at 210 n.21. Indeed, the prevalence o
18- to 20-year-olds as mass shooters is suffigiestification itself. Age-based access to SARS
“reasonably suited to achieVthe state’s interestSilvestey 843 F.3d at 827.

Research shows that 18- to 20-year-oldsdmvelopmentally immature compared with
older adults, increasing their risk to tt@mmunity. Canvassing the leading research in
neuroscience and developmental psychology, Defdgad@vo unrebutted scientific experts ha
found clear “consensus” that various regionthef human brain that govern impulsivity and
sensation-seeking do not fully mature unté tiventies. Courts have reached the same
conclusionSee e.g., Horsley08 F.3d at 1133 (“The evidence n®strong that the brain doeg
not cease to mature untilgkearly 20s in those relevant atthat govern impulsivity, judgment,
planning for the future, foresigbf consequences, and otheardcteristics that make people
morally culpable.”) (quoting scientific expert declaraticd®yaham v. Florida560 U.S. 48, 68
(2010) (“[D]evelopments in psychology andabr science continu® show fundamental
differences between juvenileé adult minds. For example,ng@of the brain involved in
behavior control continue tmature through late adolesceri§. These well-established
neuroscientific findings logically support the decision of Washington voters to limit sales o

SARs, a firearm with the potgal to inflict significant ham, to those 21 and older.
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Given this higher degree of impulsivenes&l emotional immatusit it is unsurprising
that 18- to 20-year-olds also commit a disprapodte share of crimemcluding violent crimes.
Though this group comprises ory4% of the population, &ccounts for approximately one-
guarter of firearm homicides committevhere an offender was identifigsee, e.qg.145 Cong.
Rec. 18119 (1999) (“Studies show that one i fgun murders are committed by people ageq
18 to 20.”) (statement of Rep. Grace Napolitatropddition, 18- to 20-year-olds account for
8/7% of all violent dme arrests, including: 15.5% of mier and non-negligent manslaughter,
17.1% of robbery, 11.1% of rape, and 11.5%vefpons offense arrests. Simpson Decl.,

Dkt. # 94, EX. L, at tbl. 38. Overall, older adalests aged 18, 19, and 2tcaunted for the first,
second, and third highest pertages of arrests, respectiyelor any age up to age 24. Arrest
rates for murder, robbergnd other violent crimgseak around ages 17 to 20, and arrest rate
weapons crimes are nearly 50% higaerong 18- to 20-year-olds than among younger
adolescents. S. Johnson Decl., Dkt. # 88, Ex. A, at 10.

Laws raising the minimum legal age to engemgeertain behaviors to 21 have effective
addressed other public health and safety eorsc For example, raig the minimum age to
drink alcohol to 21 reduced alcohol-relateaffic crashes. William DeJong et aase Closed:
Research Evidence on the Positive Public Helattpact of the Age 21 Minimum Legal Drinkin
Age in the United State85J.STuD. ONALCOHOL & DRUGS108, 113 (2014). Raising the age t
purchase tobacco to 21 is expected by the utstif Medicine to “eventually . . . result in
249,000 fewer premature deaths . . . for peopta between 2000 and 2019. It also would reg
in about 286,000 fewer pre-term births and 438f@@@r babies born with low birth weights”
by reducing smoking among oldadolescents. Tripp Mickl&tudy Supports Raising Tobacco

Purchase Age to 2Wall St. J., Mar. 12, 201Bublic Health Implications of Raising the
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Minimum Age of Legal Access to Tobacco Produott. of Medicine of the Nat'| Academies
(Richard J. Bonnie, et al., eds. 2015). Wastuingecently enacted exactly such a meastee.
RCW 26.28.080.

In sum, 18- to 20-year-olds are develantally immature, comrha disproportionate
share of violent crimes, and have been successful subjects of pulilicamebsafety regulation
in the past. This, combined with thendgrs posed by SARs, makes it reasonable for
Washingtonians to anticipate that minimum agguirements for purchase and possession of

SARs would also yield publicealth benefits. The Age Prowsi passes intermediate scrutiny.

C. Constitutionality of the Nonresidert Sales Provision under the Dormant Commerce
Clause
The Commerce Clause provides that Cosghall have the power “[t]o regulate
Commerce with foreign Nations, damong several states, and wvitie Indian Tribes.” U.S.

Const. Art. 1, 8 8, cl. 3. In addition to thispegss grant of power ©ongress, the Commerce
Clause has an implicit negative aspect—kn@s the Dormant Commerce Clause—that
“prohibits state laws that undulgstrict interstate commercel’enn. Wine & Spirit Retailers
Ass’n v. Thomasl39 S. Ct. 2449, 2459 (2019). The Dortn@ommerce Clause serves as a
bulwark against state programs of “econopratectionism—that is, regulatory measures
designed to benefit in-stageonomic interests by burdegi out-of-state competitorsliit'l
Franchise Ass’n, Inov. City of Seattle803 F.3d 389, 399 (9th Cir. 2015) (internal citations a
guotations omitted).

To determine whether a law violates therdant Commerce Clause, courts “first ask
whether it discriminates on itade against interstate commerddtiited Haulers Ass’'n v.

Oneida-Herkimer Solid Waste Mgmt. Ausb0 U.S. 330, 338—-39 (2007). If so, the law is
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invalid unless the state “has no other nsefinadvance a legitate local purposeld. (citing
Maine v. Tayloy477 U.S. 131, 138 (1986)). If the law isrdiscriminatory, however, it violate

the Dormant Commerce Clause oiflthe burden on interstate commerce is “clearly excessi

in relation to the putative local benefit§ullivan v. Oracle Corp662 F.3d 1265, 1271 (9th Cir.

2011) (quotation marks omitted) (quotiRike v. Bruce Church, Inc397 U.S. 137, 142 (1970)).

This Pike balancing test requires “sensitive considerabf the weight and nature of the state
regulatory concern in light of ¢hextent of the burden imposed the course of interstate
commerce.'Raymond Motor Transp., Inc. v. RigB4 U.S. 429, 441 (1978). That there “be a
substantial burden on interstate commerce’‘iritical requirement” of a Dormant Commerce
Clause violationNat’l Ass’n of Optometrists & Opticians v. Haryi882 F.3d 1144, 1148 (9th
Cir. 2012) (citingS.-Cent. Timber Dev., Inc. v. Wunnické7 U.S. 82, 87 (1984)).
1 Discrimination against | nterstate Commerce

The threshold question under the Dorm@atnmerce Clause is whether the law is
discriminatory. The term “discrimination” has a specific meaning in the Dormant Commerd
Clause context: “economic protemtism, or discrimination, ‘simply means differential treatm
of in-state and out-of-state economic interestsltbatefits the former and burdens the latter.™

Rocky Mtn. Farmers Union v. Coreg30 F.3d 1070, 1087 (9th Cir. 2013) (quotidig Waste

Sys., Inc. v. Dep't of Envtl. Qualjtgll U.S. 93, 99 (1994)).

e

e

DU

-

Mere differential treatment of igtate and out-of-state interests is insufficient to establish

discrimination. Rather, there must be some egvobenefit to in-state interests or some
economic burden on out-of-state intereSise, e.g., City of Phila. v. New Jers#y7 U.S. 617,
624 (1978) (“The crucial inquiry .. [is] whether [the law] is lmcally a protectionist measure,

or whether it can fairly be viesd as a law directed to legitimate local concerns, with effects
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upon interstate commerce that are only incidental.”). This makes, sntlhe central rational
for the rule against discrimination is to prah#tate or municipal laws whose object is local
economic protectionism, laws thabuld excite those jealousiaad retaliatory measures the
Constitution was designed to prever@.’& A Carbone, Inc. v. Town of Clarkstowsil U.S.
383, 390 (1994) (emphasis added).

The Nonresident Sales Provision does ngggt this protectionism concern because fif
neither benefits in-state econonmiterests nor burdens out-of-sta@nomic interests. Plaintiff
Mitchell—the only Plaintiff whanow asserts a Commerce Claat®m, Dkt. # 76 at 16—bears
the burden of establishing thée provision discriminateqt’l Franchise Ass'n803 F.3d at
400. (Plaintiff Ball had originalhalleged a Dormant Commerce BaLclaim too, but Plaintiffs’
abandoned her claim after Ball revealed in aisry that, after I-1639 v into effect, her
firearm sales revenue ireased.) But Mitchell fails to addeidacts creating genuine dispute on
this threshold issue. Mitchell alleges that the provision has diminished his sales of SARs t
potential out-of-state purchasers. But Mitchelhoedes that no actualidence supports his bar
allegation of diminished sales because he dicdaosult any financial records or sales data in
arriving at his “ballpark” estimate.

Even if Mitchell’s allegatins were true, they would nestablish discrimination under
the Dormant Commerce Clause because they connote a burden to Washington economic
interests—the very opposite eEonomic protectionism. Coersely, the likely economic
beneficiaries of the Nonresident Sales Psmn are out-of-state gun dealers who would, if
anything, see a corresponding increase irssatl¢he expense of Washington gun deatxzs.
Gen. Motors Corp. v. Tragp19 U.S. 278, 298-99 (1997) (“[#y notion of discrimination

assumes comparison of substantially similartiessti’) (footnote omitted Thus, the central

1%
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concern of the Dormant Commerce Clause tsmggered and the Noesident Sales Provision
is nondiscriminatorySee, e.g., Town of Southold v. Town of E. Hamg@{on F.3d 38, 49 (2d

Cir. 2007) (law nondiscriminatory where “it does gonfer a competitive advantage upon loc

business vis-a-vis out-of-state competitors” and “even local businesses operating within the

Town itself challenge [its] validity”)Cohen v. R.I. Tpk. & Bridge Auti.75 F. Supp. 2d 439,
447 (D.R.1. 2011) (“[W]hen a law does not impliedhe kind of ‘locakconomic protectionism’
that the Commerce Clause aitoseradicate, the rationdier equating differentiation and
discrimination disappears . . . . Plaintiff habefd to identify a specific in-state commercial
interest that is favored by the [law] at the exg of particular out-of-sia competitors, so it
cannot demonstrate that the discount diseratgs against interstate commerce.”).

2. ThePike Balancing Test

Without discrimination, a laweed only meet the lenieRike balancing test, under

which courts “will uphold the law ‘unless the bundenposed on [interstate] commerce is clegr

excessive in relation to the putative local benefitSotey, 730 F.3d at 1087—-88 (quotiiRike,
397 U.S. at 142). Mitchell “bearsetburden of proof in establisng the excessive burden in
relation to the local benefitsNat'| Ass'n of Optometrists & Opticians LensCrafters, Inc. v.
Brown 567 F.3d 521, 528 (9th Cir. 2009). Courts will not look beyond a law’s putative ben
absent proof of an excessive burddarris, 682 F.3d at 1155.

I-1639’s benefits, however, are substantial. Tlewen if Mitchell had shown that the la
substantially burdens inm&tate commerce, it would still passnstitutional muster because it
advances a bona fide state interest in pubfietgaéhat far outweighs any perceived burden on
interstate commerce.1639 was adopted to “increase pulsiatety and reduce gun violence,” &

unquestionably legitimate government inter@stadvance this interest, the people of
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Washington extended an existisgfeguard on handgun sales to SgsiRes: the requirement to
undergo an enhanced background check, in whiglel#orcement searches additional state &
local databases to ensure ttia buyer is not prohibitdaly law from buying the firearm.

It is undisputed that enhanced backgrounetkl are more comprehensive than an NI
check alone. As the Fifth Circuit has noted, “Ht&tes voluntarily providescords for use in thg

databases accessed by NICS,” and, “for vanieasons, some records are not timely provide(

nd

or are not provided at allMance 896 F.3d at 707. This enhanced background check cannaot be

conducted on nonresidents because Washirfiaie cannot request—much less require—out-

of-state law enforcement ageesito assist with running Waiagton’s background checks. Thu
the Nonresident Sales Provisismecessary to ensure an enhanced background check is
conducted before an SAR is sold in Washingidnis local benefit faoutweighs any alleged
burden. The Nonresident Sale®Wsion is constitutional undétike balancing.
V. CONCLUSION

For the reasons stated above, the Plaintiffs’ Motion for Summary Judgment [Dkt. #]
DENIED, and the Defendants’ andtémvenor’'s Cross Motion faSummary Judgment [Dkt.
#84] isGRANTED. The Court’s earlir Minute EntryDENIED Defendants’ Motion to Excludg
Expert Testimony of Sheriff Ozzie Krezovifdkt. #77]. The Plaitffs’ Complaint is
DISMISSED WITH PREJUDICE . Each side shall bear thewn costs of this litigation.

IT IS SO ORDERED.

Dated this 3% day of August, 2020.

LBl

Ronald B. Leighton
United States District Judge
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