Watson et 3

1C

11

12

13

14

1t

1€

17

18

19

2C

21

22

23

24

v Moger et al

UNITED STATESDISTRICT COURT
WESTERNDISTRICT OFWASHINGTON
AT TACOMA

ERIC A. WATSON and SARAH M.
WATSON, and their marital community

Plaintiffs,
V.

WARREN MOGER and JANE DOE
MOGER, and their marital community
d/b/a MOGER YACHTTRANSPORT,
WARREN MOGER, and JANE DOE
MOGER, and their marital community
d/b/a MOGER YACHT TRANSPORT

Defendant.

THIS MATTER comes before theddirt on Defendants’ Motion to Dismiss for Impropg

CASE NO.20-CV-05344RBJ

ORDER ON DEFENDANTS’
MOTION TO DISMISS FOR
IMPROPER VENUE OR
TRANSFER VENUE UNDER 28
U.S.C. § 1404

Venue or Transfer Venue Under 28 U.S.C. § 14Dkt. 15. The Court has considered the

pleadings filed in support of and in opposition to the Motion and the remaining file.

Plaintiffs bring this case alleging breach of contract and negligence for damagaythe

Defendants caused to their boat (“the Boat”) while transferring it fromddaif to Oregon. Dkt

2. Defendants argue that venue is improper and that this case should either bedismiss
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transferred to the Central District of California. Dkt. 15. Based on the filings amdittence,
the Motion to Dismiss or to Transfer (Dkt. 15) should be denied.

l. FACTS AND PROCEDURAL HISTORY

A. FACTS
Plaintiffs Eric A. Watson and Sarah M. Watson, a married couple and citizens of
Washington State, bring this action alleging claims of breach of contract and negligkin&
These claims arise from damabat Plaintiffs conten®efendants, citizens of Gfdrnia, caused
to their Boatwhile transportingt from California to Oregond. While the parties appear to
agree on these basic facts, they agree on little else.
Defendants allege that the operative agreement between the parties is “The Agree
Ship” and that itvas executedh California Dkt. 20. Plaintiffs allege that the operative
agreement is “The Wood Hull Release” and that it was executdshington State. Dkt. 16.
Plaintiffs allege that thBoa arrivedin Oregon damaged and could not be launched.
2. Plaintiffs statethat the Boat has been in Washington State since June 12, 2020. Dkt. 19.
Defendantontendthatthe relevaneventsexpertsand witnesses aie California Dkt. 15.
Plaintiffs contendthat relevaneventsexperts and witnesses are in Washington State. Dkt. 1
B. PENDING MOTION
In the pending Motion, Defendants request that this aeiiberbe dismissedor
improper venue under Fed. R. Civ. P. 12(c)(3) and 28 U.S.C. § 140@(ahsferred to the
Central District of California under 28 U.S.C. § 1404. Dkt. 15. The Masionadepursuant to
Fed. R. Civ. P. 12(i), which requires the court to hear and decide or to defer to trial asy mq

made under Fed. R. Civ. P. 12(c).
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. DISCUSSION

Defendants’ Motion to Dismiss or Transfershould bedeniedfor two reasons. First,
Plaintiffs havemet theirburden of demonstrating that venue in the Western District of
Washington is proper under 28 U.S.C. § 13%9&dmont Label Co. v. Sun Garden Packing, Cq.
598 F.2d 491, 496 (9th Cir. 1979). Second, Defendant has not made a strong shavjrsty ce
or “of inconvenience to warrant upsetting the Plaintiffs’ choice of forubecker Coal Co. v.
Commw. Edison Cp805 F.2d 834, 843 (9th Cir. 1986).

A. MOTION TO DISMISS UNDER 12()(3) OR 28 U.S.C. § 1406

Fed. R. Civ. P. 12(b)(3) allows a parhere the Defendarty move to dismiss for
improper venue. Similarly, 28 U.S.C. § 148% which governs the cure for defects of
jurisdiction or venueallowsthe district court tddismiss or if it be in the interest of justice,
transfef a case where venue ispnoper. Under bothFed. R. Civ. P. 12(b)(3) and 28 U.S.C. §
1406(a), dismissal is only authorized “when venue is ‘wrong’ or ‘improper’ in the venue in
which it was brought.Atl. Marine Constr. Co., Inc., v. U.S. Dist. Ct. for W.D. TéX1 U.S. 41,
55 (2013)citation omitted)

The question of whether venue is “wrong” or “improper” is governed by 28 U.S.C. §
1391.1d.

Under 28 U.S.C. 8§ 1391(b), a civil action may be brought in:

(1) ajudicial district in which any defendant resides, if all defendants are

residents of the State in which the district is located;

(2) a judicial district in which a substantial part of the events or omissions giving

rise to the claim occurred, or a substamedt of the property that is the
subject of the action is situated; or
(3) if there is no district in which an action may otherwise be brought as provided

in this section, any judicial distriat which any defendant is subject to the
court’s personal jurisdiction with respect to such action.
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Whenconsidering whether venue is proper, “the pleadings need not be accepted as true,
court may consider facts outside of the pleadinddurphy v. Schneidedat’l, Inc., 362 F.3d
1133, 1137 (9th Cir. 2004internalcitationsomitted).

Venue is proper because Plaintiffs have sufficiently demonstratecateabstantial part
of the property that is the subject of the action is situated” in Washington. 28 U.S.C. §
1391(b)(2). Although Defendants emphasize that the Complaint doebeys that th@oat is
in Washington State and argue that such a failure compels dismissal (Dkti20ytt is not
bound byfacts alleged in the complaimilurphy,362 F.3d at 1137According to PlaintiffEric
Watson the Boat which is the “propertyhat is thesubjectof the action,’is currently in
Washington State. Dkt. 18. The Defendants do not dispute this.

Additionally, Plaintiffs plausibly allege that a “substantial part of the events . .nggivi
rise to the claim” occurred in Washington. 28 U.S.C. 8§ 1391(b)(2)ilevihe parties disagree
aboutwhether agreement made in CaliforniaroWashingtons the mostsubstantial,”
Plaintiffs maintainthat onesuch agreementhe “Wooden Hull Release,” was signedRigintiff
Sarah Watsom Washington. Dkt. 17. The Court, however, need not decide whether the \
Hull Release alone is substantial enough to establish venue because venue is prbperthas
currentlocationof the boat. Furthermore, even if venue were improper, the Defendants do
advance the argument that dismissal, rather than transfer, would be the proper renea§ ur
U.S.C. § 1406(a).

This caseshould not be dismissed under either Fed. R. Civ. P. 12(b)(3) or 28 U.S.C

1406a).
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B. MOTION TO TRANSFER VENUE UNDER 28 U.S.C. § 1404

Although the question of whether to transfer this case is a close call, venue shouidmema

Washington because neither the convenience of the parties nor the interesteohjeisfits in
favor of transfer.

WhenPlaintiffs chosen venugs proper, a district coumhay, “for the convenience of partie
and witnesses, in the interest of justice transfer any civil action to any other district or
division where it might have been brought[.]” 28 U.S.C. § 144

As Defendants assert (Dkt. 15) and Plaintiffs appear to concedel@kthis action could
have been brought in Californidenuewould be proper in the Central District of California at
minimum under 28 U.S.C. 88 1391(a)(1), which allows venue in a distnete one defendant
lives as long as all defendants residehattState

Thedistrict court has broad discretion according to “individualized caszabg-
considerations of convenience and fairngesiecide whether to grant a motion to transSee
Jones v. GNC Franchising, In@11 F.3d 495498 (9th Cir. 2008)While the specific
considerationslepend on the circumstances of each dhseelevant factors in this case apped
to be (1) the location where the relevant agreements were negotiated and ex@gled, (
location of the property at issue, (3) the location of potential evidence and witnestes, (4)
plaintiff's choice of forumand (5) general notions pistice and fairnes$&ee idOn balance,
these factors must “malkestrong showing of inconvenience to warrant upsetting the plaintifi
choice of forum.” See Decker Coal Ca805 F.2d at 843.

“The convenience of the parties and witnesses, [and] the interest of judticet weigh in
favor of transferring the caséactor one, the location where the relevant agreements were

negotiatedand executedweighs slightly in favor of CaliforniaNhile a significant portion of the
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relevant negotiationgppear to havkeappened in Californiat least one potentialljubstantial
document, The Wood Hull Release, appears to have been signed in Washiagtontwo
weighs in favor of venue in Washingtbecause the Bo& in Washington. &ctor threethe
location of potential evidence and witnessesieutral becaudeoth parties point to evidence
and witnesses in their preferred venue. Although the boat came from California anmhalyer
be witnesses and evidence in California, any future examinations of the boat wilb nelesl t
place in Washington. Either way one party and some witnesses will be inconvenienced, b
Defendants do notlage that witnesses in California would tneavailable to this Court in
Washington. Factor four, the Plaintiffs’ choice of forum, favors Washindtastorfive,
general notions of justice and fairness, do not weigh in favor of traMgfiiie Defendarg
allege that Plaintiff§strategically”moved the Boat to Washington (Dkt. 15), Plaintiffaintain
that was to avoid foreclosure leen (Dkt. 16). Although Defendants do not appear to have b
physically present in Washington during trerties’ agreemenDefendantsiegotiated with
citizens of Washington to transport their boat to Oregon understanding that the eventual
destination would be Washington Ste#eeDkts. 2 and 15.

This casecertainlyhas legitimate ties t@alifornia, butthat is rot the inquiry. The inquirys
simply whether the venue is proper and, if so, whether there are compelling feas@msfer.
On balance, the factors to not weigh in favor of disrupting Plaintiffs’ choice of venue.

Accordingly, Defendants’ Motion to Dismiss or Transfer Venue should be denied.

[I. ORDER
Thereforejt is herebyORDERED that:
e Defendants’ Motion to Dismiss for Improper Verudo Transfer VenugDKkt.

15)IS DENIED
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The Clerk is directed to send uncertified copies of this Order to all counsebad sed
to any party appearingro seat said party’s last known address.
Datedthis 16" day of September, 2020.

fo oAy

vV 4
ROBERT J. BRYAN
United States District Judge
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