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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA

LAWRENCE SCIBLE,
Plaintiff,

V. Civil Action No. 1:08cv100
(Judge Keeley)

KAREN STEWARD, WILLIAM
ANDERSON, JOHN DOE AND
WILLIAM HALE,

Defendants.

OPINION/REPORT AND RECOMMENDATION

. Factual and Procedural History

On April 7, 2008, thero se plaintiff initiated this case by filing a civil rights complaint
against the above-named defendapissuant to 42 U.S.C. § 1983. (Dckt. 1). That same day, the
plaintiff also filed a Motion for Preliminary lapction. (Dckt. 2). Oi\pril 9, 2008, the plaintiff
was granted permission to proceed as a paupkassessed an initial partial filing fee of $9.83.
(Dckt. 12). He paid his initial partial fee on April 23, 2008. (Dckt. 14).

On April 24, 2008, the undersigned conducted a preliminary review of the file and
determined that summary dismissal was not warranted at that time. Accordingly, the Clerk was
directed to issue summonses for the defendartis.defendants were served by the United States

Marshal Service.

The original complaint also named the faling other defendants: Robert Hill, Donnie
Springston, William Fox, Jim Rubenstein, Terééaid, Robin Miller, Sandy Tiege, James Gragg,
Brian Scott and the West Virginia Division of Corrections. Those defendants were dismissed on
January 13, 2009.
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On April 30, 2008, the plaintiff filed an Addendum to the Complaint and a Motion for
Summary Judgment. (Dckts. 19 & 20). On May 21st, the defendants filed a response to the
plaintiffs summary judgment motion, Motion to Dismiss the complaint and a Memorandum in
Support. (Dckts. 32- 34). Because the plaintiff had been proceadisg at that time, the court
issued a Roseboidotice on May 23, 2008, advising the plaintiff of his right to file a response to
the defendants’ dispositive motion. (Dckt. 39he plaintiff filed a response on June 6, 2008, to
which the defendants replied on June 13, 2008. (Dckts. 37 & 39).

On December 22, 2008, the undersigned issued an Opinion/Report and Recommendation
(“R&R”) which recommended that the plaintiff'sotions for summary judgment and a preliminary
injunction be denied. (Dckt. 48). The undersigned further recommended that the plaintiff's
addendum to the complaint be construed as somégiamend and be denied. Additionally, it was
recommended that the defendants’ motion to disb@gganted-in-part and denied-in-part. Finally,
the undersigned recommended that all defendants, except those named above, be dismissed with
prejudice. On January 13, 2009, District Judgedr®l. Keeley, adopted the R&R in full and
referred the action back to the undersigned for further proceedings. (Dckt. 51)

After the parties completed discovery, theagning defendants filed a motion for summary
judgment and memorandum of law in support ef tmotion. (Dckt. 81 & 82). In response to a
Rosebord\otice issued July 2, 2009, the plaintiff filed a response to the motion on July 15, 2009.
(Dckts. 84 & 86). The defendants filed their reply on July 30, 2009. (Dckt. 87).

After a review of thdile on August 10, 2009, the Court ordered that this case be set for oral

argument on the defendants’ summary judgment motion. (Dckt. 8B8& plaintiff was appointed

*The hearing was later rescheduled. (Dckt. 91).
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counsel and a hearing was held on Octobef@@9. (Dckts 103 & 113). After the hearing, the
Court issued an Order Confirming Oral Findingshaf Court which stated that if the parties could
not reach a settlement by November 14, 2009, thetgdf had until November 30, 2009, to file a
cross motion for summary judgment, and the defendants had until December 12, 2009, to file a
response. (Dckt. 115). Upon treguest of the parties, thetiement deadline was extended until
December 31, 2009. (Dckts. 117 & 119). Thereftre plaintiff’'s summary motion deadline was
extended until January 8010, and the defendants’ response deadline extended until January 22,
2010. (Dckt. 119).

On December 29, 2009, the defendants fil8d@plemental Motion for Summary Judgment.
(Dckt. 120). The plaintiff filed his response &amuary 8, 2010, and the defendants filed their reply
on January 20, 2010. (Dckts. 124 & 128).

Because no settlement could be reached, on 3a®2010, the plaintiff filed a cross motion
for summary judgment. (Dckt. 122). The defendants filed their response on January 22, 2010.
(Dckt. 129).

On January 28, 2010, the defendants filed a Mdtddismiss. (Dckt. 130). The plaintiff
filed his response and memorandum in suppoRebruary 5, 2010. (Dckt. 133 & 134). By Order
of the Court, no further briefing is permitted. (Dckt. 132).

This case is before the undersigned for a report and recommendation on the parties’ pending
motions.

II. The Pleadings

A. Initial Report and Recommendation

As mentioned above, the undersigned’s initial R&R both granted in part and denied in part



the defendants’ Motion to Dismiss. Speciligathe undersigned recommended that the motion be
granted in so much as it requested that tlénptf’'s First Amendment claim with regard to
disciplinary action SMC-07-0389-H be dismissed fmture to state a claim. Additionally, the
undersigned recommended that the motion be granted to the extent that it requested that the
plaintiff's First Amendment claim with rega to disciplinary action HCC-08-0338-T and the
plaintiff's retaliatory transfer claim be dismissedhout prejudice for the failure to exhaust. The
undersigned also recommended that the defendants’ motion be denied to the extent that it seeks
dismissal of the plaintiff’'s claim that digpdinary action SMC-07-0389-H is vague and ambiguous
as applied to the particular circumstances ofdas®, and that the plaintiff's First Amendment rights
were violated with respect to distipary actions SMC-07-0413-H and SMC-07-0425-H.

Thus, two issues remain in tluase. The first issue relates to disciplinary action SMC-07-
0389-H: the plaintiff's write-upy prison officials for violating Division of Corrections (“DOC”)
policy which states that inmate to inmaterespondence may only be written and whether the
plaintiff can establish the regulation was vague and ambiguous as applied to the particular
circumstances of his case. The second issue concerns whether the plaintiff's First Amendment
rights were violated with respect to dgmary actions SMC-07-0413-H and SMC-07-0425-H, in
which the plaintiff was punished for insubordioa toward staff for comments made by him in
letters to an inmate at another DOC facility.

B. Defendants’ Motion for Summary Judgment

1. The Motion

In their original motion for summary judgment, the defendants assert that, as to the first

®For additional information on the dismissed complaintsde#é 48.

4



issue, policy 503.00 is not unconstitutionally vague or ambidwmnes was not applied in a vague
or ambiguous manner. Furthermore, the defendants assert that the plaintiff had knowledge and
notice of the DOC policy, knew what was prohibitaxg intentionally set out to trade an item with
another inmate despite the policy.

As to the second issue, the defendantsriatss the DOC may impose certain limitations
on the rights of incarcerated inmates. While recognizing that inmates retain First Amendment rights
while incarcerated, the defendants assert that “tigsts must be exercised with due regard for the

inordinately difficult undertaking that is aadern prison administration.”_Thornburgh v. Abbot

490 U.S. 401 (1989). The nature of prison Iiag affords prison officials “broad discretion,”
especially where “the regulation at issue consdhe entry of materials into the prisonld.
Defendants assert that, because the plaintiff's comments in his letters were made directly to
defendant Karen Steward, the disciplinary heariagsuch insubordinate comments do not offend
the First Amendment. Defendants assert thedltomments are not protected speech because they
were written to another inmate and not a person outside the prison systemdabefdarther
contend that the censorship of an inmate’s nsajustified because it reasonably relates to a
legitimate penological interest: that inmate to inmate correspondence raises legitimate security
concerns for prison officials.

In addition, the defendants assert that the plaintiff has failed to state any claim against
defendant William Anderson (“Anderson”), thabtderson was not involved any violation of the

plaintiff's rights, and that he should be dismissed from this action. The defendants also assert that

“According to defendants, the policy states: “Inmate to inmate letters must be only written
correspondence and not contain any items, money or other articles.” Dckt. 81 at p. 2.
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defendant William Hale (“Hale”) should be sdnissed on the basis of judicial immunity.
Specifically, the defendants argue that because staled as the Magistrate in the plaintiff's
disciplinary proceedings, he is entitled to immumisya member of a diptinary committee in the
prison system.

Further, all of the defendants assert that tireyentitled to qualified immunity on all of the
plaintiff's claims. In support of this conteati, the defendants argue that government officials
performing discretionary functions are shielded from liability for civil damages insofar as their
conduct does not violate clearly established siagudr constitutional rights of which a reasonable
person would have knownln the instant case, the defendastseat that the plaintiff is suing prison
employees who are charged with the job of réhating the plaintiff as well as keeping him safe.

As these types of government officials are performing their discretionary duties to provide
rehabilitation and security in prison facilities, tdefendants assert they must be afforded the
protection contemplated under the principlesnomunity. Finally, defendants assert that the
plaintiff's remaining claims are without merit ao@nnot be substantiated with evidence. Thus, the
defendants ask the court to defer to the judgment of the prison officials in the operation of their
prison, especially concerning matters of security, order, and rehabilitation.

2. The Plaintiff's Response

The plaintiff seeks denial of the motion for summary judgment for several reasons. First,
the plaintiff asserts that the DOC’s misuse of the correspondence regulation is unconstitutionally

vague and ambiguous as applied in these circumstahbesglaintiff asserts that in order to violate

*Quoting Harlow v. Fitzgeraldt57 U.S. 800, 818 (1928); Prichett v. Alfp8¥3 F.2d 307,
312 (4" Cir. 1992).




the regulation, an inmate must enclose an item in a letter other than written correspondence to
another inmate. He then asserts that as he did not enclose anything other than written
correspondence, he should not hbeen charged under policy 325.00%2The plaintiff asserts that,
rather than intentionally violating the rule, Wwas careful not to violate the regulations. Because
of this ambiguity, the plaintiff asserts thagerson of reasonable intelligence would not have known
what he did was wrong, and thus, a genuine issue of material fact exists.

Next, the plaintiff asserts thtte defendants violated hig§i Amendment right to freedom
of speech with regard to punishment for statesemade in his outgoing mail. Specifically, he
states that prison officials maot censor inmate correspondence simply to eliminate unflattering
or unwelcome opinions. The plaintiff alsasserts that the defendants are intentionally
misrepresenting his previous testimony. He gtates that his commertisout defendant Steward,
while admittedly unflattering, were protected speech regardless of whether they were written to
another inmate or to a person outside the prisstesy. Furthermore, the plaintiff asserts that he
has not failed to state a claim against defendant Anderson; that his claims against defendant Hale
can be substantiated, thus not entitling hilmummary judgment; and that the defendants are not
entitled to qualified immunity. The plaintiff concludes by asserting that his remaining claims have
merit and should proceed to trial.

3. _The Defendants’ Reply

In their reply, the defendants reassert the following claims:

a. The DOC'’s inmate to inmate conpesdence policy is not unconstitutionally vague

®Policy states: No inmate shall violate, teanpt to violate, any correspondence procedure
of the institution/facility/center.



or ambiguous as applied in these circumstances;

b. The defendants did not vade the plaintiff's First Amendment right to freedom of
speech with regard to punishment for the letter containing inflammatory and
insubordinate comments directed to Supervisor Karen Steward;

C. The plaintiff has failed to state a claim against Anderson;

d. The claims against Hale cannot be substantiated and Hale is entitled to summary
judgment; and

e. The defendants are entitled to qualified immunity.

C. The Defendants’ Supplemental Summary Judgment Motion

1. _The Motion

In their supplemental motion for summary judgment, the defendants assert that they are
entitled to judgment as a matter of law with mej¢o the plaintiff's claim that DOC policy
503.00(v)(b)(1)(b) is vague and ambiguous as agpbehis circumstances because the plaintiff
cannot show that his punishment was atypical. More specifically, the defendants assert that in

Sandin v. Connerb15 U.S. 472 (1995), the United States Supreme Court held that “[n]either a

prison regulation nor the due process clause affords an inmate a protective liberty interest if the
punishment does not (1) lead to an atypical cemfient or (2) the chance of the misconduct finding
would affect any later decision whether to graatole.” Memorandum (dckt. 121) at 4. Because

the plaintiff received only 30-ddgss of privileges, suspendeadathey have offered to expunge

the incident report, the defendants asserttb®aplaintiff cannot succeexh his due process claim,

and they are entitled to judgment as a matter of law.



2. The Plaintiff's Response

In his response, the plaintiff asserts that Samlinapplicable to the issues raised in this
case. In support of this contention, thaipliff asserts that the issue_in Sandws not whether an
inmate could be disciplined for violating aligy that was vague and ambiguous. Instead, the
plaintiff argues that Sandaddressed the type of punishmesteived by a prisoner for violating
a prison policy, not whether it was unconstitutional to punish the prisoner in the first instance.

3. _The Defendants’ Reply

In their reply, the defendants assert that the plaintiff's vague and ambiguous claim is
grounded in the due process clause. Because Samidmthat “[a]n inmate cannot assert a claim
under the Due Process Clause unless the subjestypueint leads to an atypical confinement and/or
adverse impact on the chance for parole,” the defea@ssert that the pitaiff's due process claim
must fail. Reply (dckt. 128) at 2. Meover, although they concede that Samwiitiimot specifically
address vague and ambiguous policy claims, the defendants assert that&atnolis because it
addresses an inmate’s claim that he was wrongfully punished. Thus, the defendants assert that,
before he proceeds further, the plaintiff must skizat his punishment lead to atypical confinement
and/or has an adverse impact on his chance for parole.

D. The Plaintiff's Motion for Summary Judgment

1. _The Motion

With regard to his disciplinary infractionrfattempting to violate WVDOC mail regulations,
in his motion for summary judgment, the plaintiff concedes that DOC policy directives
503(v)(B)(2)(b) and 325.00-2.21 are clear and unambigaoukeir face. Moreover, he contends

that the following facts are ungigted: (1) his girlfriend, Terri Barker, was a DOC inmate at the



time in question; (2) he attemptéo send Ms. Barker a letter; (3) that letter did not contain any
items, money or other articles; (4) WVDOC inemare allowed to possess photographs, subject to
certain guidelines; (5) the plaintiff wanted a pret of Ms. Barker and knew he could not get one
directly from her; (6) the plaintiff attemptedt¢ocumvent DOC policy by attempting to obtain the
photograph from a third party; (7) there was no itea@ inmate exchange of any photograph in the
letter for which he was disciplined; (8) the piidfif purposely sought thehotograph through a third
party to avoid violating any DOC policy; aif@) WVDOC policy does not prohibit inmates from
receiving photographs through the mail, except fromratimeates. The plaintiff asserts that these
undisputed facts establish that he did not veolat attempt to violate any WVDOC policy. The
plaintiff asserts that, at best, he attempteditoumvent the rules and that there is no policy
prohibiting such conduct. Thus, the plaintiff ats¢éhat a person of reasonable intelligence would
not have known that what he attempted to dowwasig. Accordingly, the platiff asserts that the
policies in question, as applied to him in these circumstances, are vague and ambiguous.
With regard to his First Amendment free spedaims, the plaintiff asserts that the Supreme
Court has explicitly held thatomments such as the ones he made, cannot be regulated. More
specifically, the plaintiff asserts that it is weltadished that prison officials cannot discipline an
inmate for defamatory or factually inaccurate staet®about prison officials that are made to third
parties. Further, the plaintiff asserts thatlevhe knew Ms. Steward might read his outgoing mail,
and in fact, was likely to do so, he did not “ditduis statements at her. Instead, his statements
were made to Ms. Barker. Thus, the plaintiff aissthat his rights wereedrly violated. Moreover,
because the law is so well established in this #neglaintiff contends that the defendants are not

entitled to qualified immunity.
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2. The Defendants’ Response

With respect to the first issue, the defendants assert that because the policy in question
clearly prohibited an inmate to inmate exchaofyghotographs, and the plaintiff expressly set out
to “get around” that regulation by having the pietsent through a third party, he clearly intended
to violate the rules and was subject to punishméné defendants asserattthe plaintiff's actions
support their contention that thkintiff knew what he was doingas wrong, and not that the policy
is vague and ambiguous. In addition, the defendas&s&hat “[p]utting [in] a middle man . . . does
not change the fact that the plaintiff was attengpto mail an item, not a written letter, with another
inmate.” Reply (dckt. 129) at 5.

With respect to the second issue, the defetsdassert that the Supreme Court’s decisions

in Heck v. Humphrey512 U.S. 477 (1994), and Edwards v. Baljg#0 U.S. 641 (1996), bar the

plaintiff from pursuing his clan under § 1983. Specifically, the dedlants assert that “a claim by

a state prisoner for damages caused by acts, which if proven would render his conviction invalid,

were not cognizable under 42 U.S.C. § 1983 in tlserate of showing that the conviction has been

invalidated.” Response (dckt. 129) at 6. Themeftine defendants assert that the plaintiff must

show that his disciplinary convictions have been invalidated before he can proceed under § 1983.
In the alternative, the defendants assertttieat is no dispute that the statements made by

the plaintiff about Ms. Steward weinsubordinate. Meover, the defendants argue that there is

an issue of fact as to whether or not the statgmwere “directed” at Ms. Steward. Further, the

defendants assert that this case differs fronoties cited by the plaintiff because Ms. Barker was

not a disinterested third party, but anotheDOC inmate. Thus, censoring such comments does

not offend the First Amendment because they further substantial governmental interests.
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In addition, the defendants argue that relgassl of whether the plaintiff's rights were
violated in this instance, the defendants are entitled to qualified immunity because it was not
established prior to 2007, that an inmate k@& right to make offensive and inflammatory
statements about prison staff to another inmate.

E. The Defendants’ Motion to Dismiss

1. The Motion
In this motion, the defendants reiterate the argumewe in their response, that the plaintiff

is barred by Hecland_Edward$rom pursuing this § 1983 action.

2. The Plaintiff's Response

In his response, the plaintiff asserts thatdiscipline imposed on him had no effect on his
original conviction or sentence. Response (dckt. 484) He also contentizat the relief he seeks

does not challenge the fact or duration of his confinement in anyleiayherefore, he asserts that

he is not barred by Heak Edwarddrom pursuing the claims raised in his complairat.

In support of his position, the plaintiff asserts that while it is well-established that a prisoner
cannot bring a 8§ 1983 action to obtain restoratiagooi time credits, it is equally well-established
that an inmate may otherwise use 8 1983 to oltderclaration that certain disciplinary procedures
were invalid. Id. at 5-6. The plaintiff futier asserts that because he did not lose good time credit
as part of his disciplinary punishment, the fehe requests has no effect on his underlying

conviction or sentence, or the fact or duration of his confinemiehtat 7. Thus, the plaintiff

contends that Hechnd_Edwardsre inapplicable and that he is not barred from challenging the

procedures employed during his disciplinary proceedihgs.
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I1l. Standards of Review

A. Motion to Dismiss

“A motion to dismiss under Rule 12(b)(6) tette sufficiency of a complaint; importantly,
it does not resolve contests surrounding facts, thiesxéa claim, or thapplicability of defenses.”

Republican Party of N.C. v. Marti®80 F.2d 943, 952 (4th Cir.1992) (citing 5A Charles Alan

Wright & Arthur R. Miller, Federal Practice aRdocedure § 1356 (1990)). In considering a motion
to dismiss for failure to state aaain, a plaintiff's well-pleaded alyations are taken as true and the

complaint is viewed in the light most favoraldethe plaintiff._ Mylan Labs, Inc. v. Matkari F.3d

1130, 1134 (4th Cir.1993); see aldartin, 980 F.2d at 952.

The Federal Rules of Civil Procedure “regfiirenly ‘a short and plain statement of the
claim showing that the pleader is entitled to reliefgrder to ‘give the defendant fair notice of what

the ... claimis and the grounds upon Wwhigests.” Bell Atl. Corp. v. Twombly550 U.S. 544,

555 (2007) (quoting Conley v. GibsaBb5 U.S. 41, 47 (1957)). Courts long have cited the “rule

that a complaint should not be dismissed fdufa to state a claim unless it appears beyond doubt
that the plaintiff can prove no set of factsupport of [a] claim which wuld entitle him to relief.”
Conley, 355 U.S. at 45-46. In Twomblthe United States Supreme Court noted that a complaint
need not assert “detailed factual allegations, rbust “contain more than labels and conclusions”

or “a formulaic recitation of the elaemts of a cause of action.” Con}é&b0 U.S. at 555 (citations
omitted). Thus, the “[flactual allegations must be enough to raise a right to relief above the
speculative level,id. (citations omitted), to one that is “plausible on its faick 4t 570, rather than
merely “conceivable.”ld. Therefore, in order for a complaint to survive dismissal for failure to

state a claim, the plaintiff must “allege facts suffitienstate all the elements of [his or] her claim.”
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Bass v. E.l.DuPont de Nemours & €824 F.3d 761, 765 (4th Cir.2003) (citing Dickson v.

Microsoft Corp, 309 F.3d 193, 213 (4th Cir.2002); lodice v. United St&88 F.3d 279, 281 (4th

Cir.2002)). In so doing, the complaint must meegtlausibility” standard, adopted by the Supreme

Court in_Ashcroft v. Igbal129 S.Ct. 1937, 1949 (2009), where it held that a “claim has facial

plausibility when the plaintiff pleads factual content that allows the court to draw the reasonable
inference that the defendant is liable for thesonduct alleged.” Thus, a well-pleaded complaint
must offer more than “a sheer possibility that 'ddant has acted unlawfully” in order to meet the
plausibility standard and survive dismissal for failure to state a cliadm.

B. Motion for Summary Judgment

Under the Federal Rules of Civil Procedusemmary judgment is appropriate “if the
pleadings, depositions, answers to interrogatoaied admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to any material fact and that the moving
party is entitled to a judgment as a matter of law.” Fed.R.Civ.P. 56(c). In applying the standard for
summary judgment, the Court must review all the evidence “in the light most favorable to the

nonmoving party.”_Celotex Corp. v. Catret?7 U.S. 317, 322-23 (1986). The Court must avoid

weighing the evidence or determining the truth and limit its inquiry solely to a determination of

whether genuine issues of triable fagist. Anderson v. Liberty Lobby, Inet77 U.S. 242, 248

(1986).

In Celotex the Supreme Court held that the moving party bears the initial burden of
informing the Court of the basis for the nuotiand of establishing the nonexistence of genuine
issues of fact._Celoteat 323. Once “the moving party has carried its burden under Rule 56, the

opponent must do more than simply show thatdhs some metaphysical doubt as to material
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facts.” Matsushita Electrietustrial Co. v. Zenith Radio Corpl75 U.S. 574, 586 (1986). The

nonmoving party must present specific facts showhegexistence of a genuine issue for trial.

This means that the “party opposing a properly supported motion for summary judgment may not
rest upon mere allegations or denials of [the] plegdiut . .. must set forth specific facts showing
that there is a genuine issue for trial.” Anderabn256. The “mere existence of a scintilla of
evidence” favoring the non-moving party will not prevent the entry of summary judgihkeat.

248. Summary judgment is proper only “[w]here the record taken as a whole could not lead a
rational trier of fact to find for the nonmoving party.” Matsushatiab87 (citation omitted).

IV. Analysis

A. The Defendants’ Motion to Dismiss

Before addressing the merits of the plaintiff's claims, the Court must first address the
argument raised in the defendants’ Motion to D$sm In their motion, the defendants assert that

the Supreme Court’s decisions in Heck v. Humplamey Edwards v. Balispkar the plaintiff from

pursuing his First Amendment alaiunder § 1983. Specifically, thefdadants assert that “a claim
by a state prisoner for damages caused by actshwipioven would renddris conviction invalid,
were not cognizable under 42 U.S.C. § 1983 in tlserate of showing that the conviction has been
invalidated.” Response (dckt. 129) at 6. Thusg#fendants assert that the plaintiff must show that
his disciplinary convictions have been invalidated before he can proceed with a § 1983 action.
In his response to the defendants’ motion to dispthe plaintiff asserts that the discipline
imposed on him with respect to the disciplinanyaks had no effect on his original conviction or
sentence. Response (dckt. 134) at 4. In anidithe plaintiff contenddhat his § 1983 action does

not challenge the fact or duratiohhis confinement in any wayd. Therefore, he asserts that he

15



is not barred by Heclr Edwarddrom pursuing the claims raised in his complailat.

In support of his position, the plaintiff asserts that while it is well-established that a prisoner
cannot bring a 8 1983 action to olntagstoration of good time credits, it is equally well-established
that an inmate may otherwise use 8 1983 to oltdeclaration that certain disciplinary procedures
were invalid. Id. at 5-6. The plaintiff futter asserts that because he did not lose good time credit
as part of his disciplinary punishment, tredief he requests has no effect on his underlying
conviction or sentence, or the fawt duration of 8 confinement.ld. at 7. Thus, the plaintiff

contends that Hechind_Edwardsre inapplicable and that he is not barred from challenging the

procedures employed during his disciplinary proceedihgs.

This Court agrees with the plaintiff that Heaekd _Edwardsare not applicable to the

circumstances of this case. Here, the plaintdfriit lose good time credit as part of his disciplinary
sanctions. Thus, the relief he requests has eatafh his underlying convictn or sentence, or the
fact or duration of his confinement. Therefore, he is entitled to challenge the procedures employed

in his disciplinary proceedings under 8 1983. Seek v. Humphrey512 U.S. 477, 487 (if a

successful 8 1983 action will not invalidate an autding criminal judgment, it should be allowed

to proceed); Wolff v. McDonneglK418 U.S. 539, 555 (1974) (although a prisoner may not use 8

1983 to obtain the restoration of good time credss ilo a disciplinary proceeding, he may use 8§

1983 to challenge the validity of those proceedings); Preiser v. Rodrigfile).S. 475 (1973) (a

§ 1983 action does not lie when a prisoner challenige fact or duration of his confinement).
Accordingly, the defendants’ motion to dismiss should be denied.

B. Defendants’ Anderson and Hale

1. Defendant Anderson
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There is some question as to whether Anderbonld still be a party to this suit. Plaintiff
claims that defendant Anderson should be involvatlimmmatter because he is named as the shift
commander on the violation reporAccording to the plaintiff, without Anderson’s consent, the
violation report would have been dismissed. With consent, the plaintiff contends Anderson
approved the prosecution of the incident report, in violation of his constitutional rights.

Although the defendants initially argued that Anderson had not been involved in the
violation report in any manner, the report itselfeals that Anderson had in fact signed the report
as the shiftcommander. Defendants’ Memorangtloki. 82) at 12; Plaintiff’'s Response (dckt. 86)
at Ex. G. Thus, the defendants now argue thext ééAnderson’s namep@ears on the report, it is
there only because Anderson had been on dtitydime the report was written. Additionally, the
defendants argue that Anderson had no part idebision to pursue further processing of the report.
Defendants’ Reply (dckt. 87) at 6. In otherrd® the defendants assert that Anderson did not
“approve” the incident report, but merely sigrigloecause he happened to be the shift commander
on duty at the timeld. Because the plaintiff has only assumed that Anderson is an appropriate
defendant by the presence of his signature on thetréipeidefendants assert that the plaintiff has
not established that Anderson participated in a violation of his constitutional rights.

It is clear that Anderson was the shift commarmoheduty at the time of the incident and that
he signed the report for that reason. There isuatence, however, to suggest that Anderson was
in any other way involved in the further processahthat report. Quite simply, the uncontroverted
evidence shows that Anderson merely signed the incidpatt as part of hisfficial or supervisory
duties. There is no evidence to establish that without Anderson’s approval the incident report

would not have been processedhat the plaintiff would not have been disciplined for the alleged
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violation. Accordingly, the plaintiff cannot estalbligiat Anderson participated in any violation of
his constitutional rights and therefore the usdged recommends summary judgment should be
granted in Anderson’s favor.

2. Maaqistrate William Hale

The defendants’ Motion for Summary Judgment asserts that Hale is entitled to immunity
against the claims of the plaintiff because hedets a member of a disciplinary committee in a
prison system. In his response, the plaintiff asgbet Hale is not entitled to immunity because the
plaintiff's speech was clearly protected under the First Amendment.

This Court has previously granted Hale judiammunity in his role as a magistrate for the

West Virginia Division of Corrections. In Cook v. Rubenst@®7cv9l (N.D.W.V. March 12,

2009), Chief Judge John Preston Bailey affirrtteel Report and Recommendation of Magistrate
Judge James E. Seibert, which recommended that Hale be dismissed as a defendant in that case
because he was immune from suit in his role as a magistrate. Magistrate Judge Seibert found:

In Butz v. Economow438 U.S. 478, 508 (197[)], the Supreme Court
declared that ‘[a]lthough a qualifieshimunity from damages liability should
be the general rules of executivffimals charged with constitutional
violations, our decisions recognize tttare are some officials whose special
functions require a full exemption frolmability.['] Applying the reasoning
set forth in_Butzthe Fourth Circuit has concluded that absolute immunity
attaches to certain members of #ecutive branch when their role in
administrative adjudicatory proceedings is functionally comparable to that
of a judge._Sew®ard v. Johnsqr690 F.2d 1098) {4Cir. 1982).

It is clear from reading the State of West Virginia Division of
Corrections Policy Directive Number 325, that the role of a correctional
magistrate is functionally comparable that of a judge. Accordingly,
Magistrate Hale is entitled to absolute immunity and should be dismissed as
a defendant.

SeeCook dckt. 73 at 14-15. In support of this findi Magistrate Judge Seibert noted that “[a]

correctional magistrate is a Division off (si@rrections’ employee whe employed independently
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of the institutional chain of ecomand to conduct inmate disciplinary hearings pursuant to division
policy.” 1d. at n. 6.

Pursuant to this Court’s decision.in Cotile undersigned recommends that Hale be granted
immunity from suit.

C. Merits of the Plaintiff's Claims

“[F]ederal courts must take cognizance ofithkd constitutional claims of prison inmates.”

Turner v. Safley482 U.S. 78, 84 (1987). Title 42 U.S&1983 provides a remedy for violations
of all “rights, privileges, or immunities secureglthe Constitution and laws [of the United States].”
Thus, 8 1983 provides a “broad remedy for violatiohederally protected civil rights.” Monell

v. Dep’t of Social Servicegl36 U.S. 658, 685 (1978). Generalpeaking, to prevail upon a claim

under § 1983, a plaintiff must prove that (1) a person acting under color of State law (2) committed
an act which deprived him of an alleged rigittyilege or immunity protected by the Constitution
or laws of the United States.

However, even if the plaintiff can establigie elements of a § 1983 claim, the defendants
are nonetheless entitled to qualifietmunity if their “conduct does not violate clearly established
statutory or constitutional rights of which @easonable person would have known.” Harlow v.
Fitzgerald 457 U.S. 800, 818 (1982). “When presentéd wsection 1983 claim to which qualified
immunity has been asserted as a defense, & emst first determine whether the plaintiff has

alleged the deprivation of a constitutibright.” Young v. City of Mount Ranie?38 F.3d 567, 574

(4th Cir. 2001). “Only if a constitutional claim has been alleged should we proceed to the
determination of whether qualified immungizields the defendant from liabilityld. at 574. The

burdens of proof and persuasfati on the defendant official claiming qualified immunity. Wilson
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v. Kittoe, 337 F.3d 392, 397 (4th Cir. 2003). Theref when ruling upon a qualified immunity
issue, a court must consider the alleged factghéright most favorable to the party asserting the

injury.” Saucier v. Katz533 U.S. 194, 201 (2001).

1. Vague and Ambiguous Policy Directives

As noted in the undersigned’s first R&R, due process “requires certain minimal standards

of specificity in prison regulations.” Sééeyers v. Alldredge492 F.2d 296, 310 (3d Cir. 1974).

Therefore, it is unconstitutional to subject an inntatdisciplinary action for a violation of a vague

and ambiguous regulation.__Ségey v. Robinson 819 F.Supp. 478, 490 (D.Md. 1992).

Nonetheless, given the “fundamental differendgben normal society and prison society . . . itis
nearly impossible for prison authorities to aipiite, through narrowly drawn regulation, every
conceivable form of misconduct which threatens prison security.” Meygra. Thus, a policy

is not vague and ambiguous unless a prisonasmohal intelligence could not reasonably determine
that his conduct would violate the particular regulation. Axe$91.

Here, there are two different policy directiasssue. The first policy, PD 503(V)(B)(2)(b)
states: “Inmate to inmate letters must only be written correspondence and not contain any items,
money or other articles.” Because the plaintiéapted to circumvent this restriction by receiving
a photograph of another DOC inmate through altparty, the plaintiff was charged with, and
received, disciplinary sanctions for \adhg PD 325.00-2.21, Misuse of Correspondence
Regulations. That policy states: “No inmate shiallate, or attempt to violate, any correspondence
procedure of the institution/facility/center.” The pitf, however, contendkat he did not violate,
nor attempt to violate, PD 503.00. The plaintg§erts instead that, he knew he could not receive

the photograph in a written correspondence from hisigind, so in a letter to her, he suggested that
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she send the photograph to his fateeithat he might send it to hinTherefore, the plaintiff asserts
that PD 325.00-2.21 is vague and ambiguous as applied to his circumstances.

As noted several times by the parties and the Court, neither PD 503.00 nor PD 325.00-2.21
is vague or ambiguous on its face. PD 503.00 clesialtes that letters between inmates may not
contain any item or article other than the written communication. A person of reasonable
intelligence should know that this includes photographs. However, this regulation says nothing
about attempting to receive photographs from third parties. Moreover, PD 325.00-2.21 clearly
mandates that attempting to violate any corresparelprocedure will result in disciplinary action.
Thus, a person of reasonable intelligence should kihatvviolating or attempting to violate a
correspondence regulation could result in discgrirproceedings. Although the plaintiff concedes
that he attempted to circumvent the photograptriction in PD 503.00, the @intiff asserts that as
he is permitted to receive photographs in non-ternarrespondence, and to retain such photographs
in his personal property, he did not violate anyrespondence regulations when he suggested Ms.
Barker send him a picture through his father.

Although 325.00-2.21 is neither vague nor ambiguwuss face, the undersigned believes
that the regulation is vague and ambiguouspgied in these circumstances. The plaintiff is

correct. There was nothing in the letter he seNMdoBarker, other than the letter itself, nor did he

"From the original pleadings, the undersigivatially believed that the plaintiff had been
punished for actually receiving the photograph of Berker through his father. However, at the
motion hearing on October 27, 2009, it was revealatrtb exchange ever took place. Instead, it
appears that the plaintiff wrote a letter to Marker which stated: “do you have anymore pictures
of you that | could peep at? Sure Dad would kmveee em. Maybe he’ll even be so kind to show
me then.” That letter was intercepted by pristailroom staff. The letter never made it to Ms.
Barker and no photograph was ever exchanged, either from direct inmate to inmate contact, or
through a third party.
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attempt to send anything other than the letter. Thus, he did not violate the policy on its face.
Moreover, the Court fails to see how the plaintiff's suggestion to Ms. Barker was an attempt to
violate the policy. The plaintiff did not attempt anything. He merely suggested it.

In addition, the plaintiff is not prohibited fromataining photographs in his personal property
and the Court can find no regulation which prohiaitsnmate from receing photographs from a
third party. The only regulation related to tlsisue, PD 503.00, pertains only to inmate to inmate
letters. However, there was no inmate to inmatdange of any kind in this instance. Thus, it does
not appear that the plaintiff violated or attentpte violate any regulation in this case. To the
contrary, it appears that the plaifwas careful not to violate thregulations. Attempting to “beat
the system” is simply not covered under this regulation and PD 325.00-2.21 does not address
circumventing DOC policy. Thus, itis not cléhat a person of reasonable intelligence would know
that what the plaintiff did in this case wasomg. Accordingly, the regulations in question are
vague and ambiguous as applied in these particular circumstances.

Nonetheless, because the plaintiff's glas grounded in the due process cldiseen if the
policy in question is vague and ambiguous as applied to the plaintiff, in order to succeed on this
claim, the plaintiff must show #t he suffered an atygal or significant hardship as a result of the

disciplinary sanctions he received. _In Sandin v. CarsEs U.S. 472 (1995), the Supreme Court

of the United States held that “in order to shibe deprivation of a liberty protected by the Due

Process Clause, an inmate must show thathélgonditions exceed the sentence imposed in such

8The Fourteenth Amendment of the United States Constitution prohibits a State from
depriving a “person of life, liberty, or propertyjthout due process ddw.” Those rights are
limited, however, for persons convictaad confined in prison. S&aston v. Taylqr946 F.2d 340,
343 (4" Cir. 1991) (“confinement to prison does not strip a prisoner of all liberty interests”).
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an unexpected manner as to give rise to pratetly the Due Process Clause or (2) the confinement
creates an atypical or significant hardship in retato the ordinary incidents of prison life.” Taylor
V. Rubenstein2009 WL 601971 (S.D.W.Va. March 5, 2009) (citing Saradid84).

In this case, the plaintiff received only 30-day loss of privileges, suspended. Such sanctions

simply do not lead to atypical confinememd. at *4 (citing_Gaston v. TaylpB46 F.2d at 343) (a

prisoner has no liberty interest in retaining privilggdn addition, there is no evidence that the fact
the plaintiff was punished for this conduct woaftect a later decision to grant parole. $&gston

v. Taylor, 946 F.2d at 344 (citing GreenholtzNebraska Penal Inmateki2 U.S. 1, 7 (1979)); see

alsoPinkney v. United States Dept. Of Justit®7cv132 (N.D.W.Va. May 19, 2009) (prisoner has

no liberty interest in outcome of UDC hearingchuse of the potential affect a guilty finding could
have on future parole eligibility). Thus, evimough the Court believes that the regulation in this
case was vague and ambiguous as applied to the circumstances in this case, undeth&andin
plaintiff cannot succeed on his dpeocess claim and the defendants are entitled to judgment as a
matter of law on this issue.

2. First Amendment Right to Freedom of Speech

The lawful incarceration of an individual nassarily results in the limitation of many rights
and privileges that the individual once enjoy@dprisoner “retains those First Amendment rights
not inconsistent with his statas a prisoner or with the legitimate penological objectives of the

corrections system.” Pell v. Procuni4t7 U.S. 817,822 (1974). Legitimate penological objectives

include deterrence of crime, rehabilitation, and preservation of internal se¢tdray822-23. For

example, in Procunier v. Martine#16 U.S. 396 (1974), the Supreme Court held that censorship of

prison mail is justified if (1) the challenged regudator practice furthers an important or substantial
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government interest unrelated to the suppressi@xpression; and (2) the challenged regulation
or practice only restricts the First Amendmemefioms no more than necessary to protect the

government interest involved. S&lornburgh v. Abboft490 U.S.401, 411-14 (1989)(limiting

MartineZs strict scrutiny analysis to outgoing prison mail).

Prison officials may not censor any correspondence simply to eliminate unflattering or
unwelcome opinions or factually inaccurate statements. Thornbd4®§hU.S. at 423 (citing
Martinez 416 U.S. at 412). Censorship for the violation of prison disciplinary rules should be
properly limited to communications that relate to more concrete violations such as “escape plans,
plans for disruption of prison system or wookitine, or plans for the importation for contraband.”

McNamara v. Moody606 F.2d 621, 624 (5th Cir.), cert. dended U.S. 929 (1980Y. Thus, prison

officials may not punish a prisoner for written statements made to an outsider, even if the same
statements would be grounds for disciplinaryacif made verbally t@ prison official.ld. (the
prisoner wrote a letter to his girlfriend where he accused a prison guard of bestialitgls&ee

Loggins v. Delp 999 F.2d 364 (8th Cir.1993) (prison offits could not discipline inmate for

writing a letter to his brother, which contained derogatory and insulting remarks about a prison
official even though the inmate knew the letter might be read by prison officials); Brooks v.

Andoling 826 F.2d 1266, 1268 (3rd Cir.1987) (disciplineng inmate for his statements about a

°In Thornburgh the Court held as follows: “We now hold that regulations affecting the
sending of a ‘publication’ to a prisoner must be analyzed under the Taeasenableness standard.
Such regulations are ‘valid if [they are] reasonably related to legitimate penological interests'....
Furthermore, we acknowledge today titet logic of our analyses in Martinamd_Turnerequires
that_Martinezbe limited to regulations concerning outgoing correspondences.”

"McNamaraheld that disciplinary action brought against an inmate violated his First
Amendment rights because “coarse and offensivertenaae not inherently breaches of discipline
and security, nor is there any showing thaythvill necessarily lead to the breaking down of
security or discipline.”
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correctional officer in a letter to the NAACPolates the First Amendment; Osterback v. Ingram

2000 WL 297840, *8 (N.D.Fla.2000)(denying qualifieashnunity because plaintiff's comments in
his letter, while vulgar and offense, did not implicate legitimate security conééBrgssman v.
Earrier, 825 F.Supp. 231, 234 (N.D.lowa 1993)(the disciptijrof an inmate for offensive comments
made about prison staff in a letter to inmate's brother violated the First Amendment).

On the other hand, prisoners have no First Adneent “right to address prison officials in
a disrespectful or abusive manner, or to engageher forms of protest which impose clear and

present danger of disorder and violence.” Scarpa v. Fagid=.Supp. 1019, 1028 (D.Mass.1986)

(citing Savage v. Snovb75 F.Supp. 828, 836 (S.D.N.Y.1983)); st Goff v. Dailey, 991 F.2d

1437 (8th Cir.1993) (holding that an inmate wasdegirived of his First Amendment rights when

he was disciplined for making crude personal statements about a correctional officer in the presences
of several other prisoners). Accordingly, disciplinary measures taken to preserve the prison’s
security interest will not offend the First Amendrg prisoner, under the pretext of a legitimate
personal correspondence, uses outgoing mail as a means to verbally abuse prison staff without

incurring disciplinary consequences. Leonard v.,8& F.3d 370, 375-76 (8th Cir.1995). The

Court reasoned that prisoners could be punisheddimgatory comments clearly directed at and

meant to be read by prison employees. Leqrid&rd.3d at 371 (plaintiff's letter stated “They really

"prisoner's letter dated May 28, 1996, contathedollowing: “[T]hat mailroom bitch has
a hard-on for me ... Frieda, that's her name ..dEftlee Fascist ...”; “f --- ing Nazi ultraconservative
bastards”; “everyone has to be something in life, evig¢s an asshole. | thk that's why they all
wear brown, it camouflages the fact that mosteifritare just assholes in disguise.” Osterb20R0
WL 297840, * 4.

2Prisoner's letter to his brother stated the following: “[Y]eah, their (sic) real assholes, my
counselor is a dick head, the officers working laegpunks, the ladies in the mail room are bitches,
now | hope they all read this letter and get their kicks off of it.” BressB&2mF.Supp. at 232.
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got pissed off for me calling him [the Warden]-af#. Ha. That's why I'nputting it in this letter

so many times.”}? seealso Carroll v. Tucker17 Fed. Appx. 392 (7th Cir.2001)(plaintiff wrote the

following “Since the nosy fags in the mail room are negany mail ... all tan say is to deal with

a different company that these assholes can vierlggit! ... Since | got a ticket for stating in one
of my letters Assistance Assle N-----Warden Hisley | though | would say it again. One more
time: Assistance Asshole N-----Warden Hinsldyow issue two more tickets you nosy assholes
reading my mail.”). A prisoner, however, cannofdomished merely because he is aware that his
mail may be read by prison officials. Bressm@25 F.Supp. at 234.

Having considered the plaintiff's claims irethght most favorable to the plaintiff, and
applying the reasoning of the Courts in the abateelcases, the undersigned finds that the plaintiff
alleges a cognizable First Amendment claimsdhupon the letters between the plaintiff and his
incarcerated girlfriend, Terri Barker, in @bter of 2007, in which the plaintiff made “rude
comments and accusations” about prison officials, defendants charged the plaintiff with violating

Policy Directive 325.00 - 2.32, which providesfollows: “Insubordination/Insolencé&n inmate

shall not be insubordinate or insolent to a staff person. No inmate shall slander any person.”
Specifically, in his first letter, the plaintiff wrote to Ms. Barker:

Its (sic) apparent by reading the writetbp woman at the post office is reading
my mail from you, Dad and whoever. | ggeher personal life is such a failure,
boring, including relationships that shas nothing better to do than to make
someone else’s life miserable. People like that who hate themselves and their
own circumstances in life. Or perhaps she was abused as a child or more likely
done wrong by men in her past so she teatake it out on us. But no matter,

13 The Plaintiff went on to write that “I want you to know that they are going to copy this
letter also but | really don't give a f---. | stamekide the 1st Amendment. | can say anything | want
about this motherf --- ing n---- and he can't do a f --- ing thing about it. Ha.” Led®@afl3d at
375.

26



nothing she can do to me can make my life unhappy.

In his second letter to Ms. Barker, the pldintirote, “the hearingfficer and the PO lady
was in cahoots so I'm not surprised | was found guil{Dckt. 2). The plaintiff further stated:
“Think she needs Prozac or some other sualy.diGot to have mental problems without doubt.
Perhaps she is a voyeur. I'll start addressing ydtarte Hi Terry (plaintiffs’ girlfriend) and Karen
(defendant Steward).ld. Due to the incident reports fildoy the defendants because of these
letters, the plaintiff was found guiltf both charges of insubordinatiokal. As a result, the plaintiff
received 30 days loss of all privileges on both counts to run consecutive, thus not permitting the
plaintiff to have visits, make telephone callstevarV, listento a radio, read books, purchase items
from the store or have more than one hour of recreation a day. (Dckt. 48 at p. 5).

Although the plaintiff's comments could be ciued as offensive, they do not implicate
legitimate security concerns. Plaintiffs’ comments do not concern or insinuate “escape plans, plans
for disruption of prison system or work routiee plans for the importation for contraband.” There
is no direct or indirect indication that the pitif was intending violence or a confrontation with
respect to the prison officials he spoke about to his girlfriend. The defendants maintain that an
inmate has no absolute right to engage in insubordinate speech and allowing inmates to direct
abusive comments toward prison officials would undee discipline in prisons. However, based
upon the Court’s review of the rechit is difficult to interpret th plaintiff's comments as ones that
would be considered a threat to security. Meblamara606 F.2d at 621. Even though the letter
was addressed to another inmate, the defendagttsmate penological objective is lacking due to

the trivial nature of the plaintiff's comments. Moreover, the recipient, although another DOC

1“SeeDckt. 2 at p. 7.
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inmate, was incarcerated in another facility. Thamesfthe plaintiff's statements were not likely to

have the effect of undermining Ms. Steward’shauity or discipline in the facility. Neither were

those statements likely to be a threat to institutional security, as the inmates were incarcerated in
different facilities™> While rehabilitation and security are certainly sufficient goals for the prison
system, they cannot be achieved at the experaeiomate’s First Amendment rights. Moreover,

the fact that the plaintiff may have known tiséward or another cortganal officer would read

his comments is insufficient to justify censorship of his letters. L8ggins v. Delp 999 F.2d at

364 (inmate could not be disciplined for writingrdgatory comments about prison officials in a

letter to his brother); Brooks v. Andolin826 F.2d at 1268 (First Amendment violated where

prisoner disciplined for statements made about a correction officer in a letter to the NAACP);

McNamara v. Moody606 F.2d at 624 (disciplinary proceedings for coarse and offensive remarks

in an outgoing letter violates First Amendment vehiirere is no showing that the remarks lead to

the break down of security addcipline); Bressman v. Farrie825 F.Supp. at 234 (disciplining a

prisoner for offensive comments in a letter to his brother violates the First Amendment).

The defendants next argue that these comments were being made directly to Steward.
However, reading the comments and placing theooitiext demands a contrary conclusion. The
letters were not addressed to Ms. Steward. They were addressed to Ms. Barker. In them, the

plaintiff was ranting to his girlfriend about tiperceived injustice of the disciplinary proceedings

51n addition, the defendants’ argument thatsttagements were a threat to security because
they advised another inmate at another facility of the names of prison staff and mailroom procedures,
borders on the absurd. As far as the Court knows, Ms. Steward’s name and position are not
confidential information and aitainable by any DOC inmateho has the means and ability to
find out that information. Moreover, being amate at another facility, it is not only likely, but
probable that Ms. Barker was already awarthefaforementioned mailroom procedures, and the
plaintiff was not advising her @ny new or secret information.
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against him. He did not know if Ms. Steward webrdad these letters. There is a clear difference
between directing the comments at Ms. Stewaahbse he wanted her to read them and writing
them to Ms. Barker with the knowledge that thegimibe read by prison staff. That being said,
there is no question that, had these comments bed® dirctly to Steward, either verbally or in
writing, then disciplinary proceedings for sumbmments would not offend the First Amendment.

SeelLeonard v. Nix 55 F.3d at 375-76. Nonetheless, as previously noted, merely because the

plaintiff knew Steward or any other correction oidil would read these letters, is not sufficient
grounds to justify disciplinary action. SBeessman825 F.Supp. at 234. Ind& the facts of this
case are that Ms. Steward did not read the letldrs.letters were read by other mailroom staff and
then given to Ms. Steward. The evidence is furthesar that the plairficould not have known that
Steward would read the letters. These facts arenndispute. Accordingly, the plaintiff's First
Amendment rights have been violated witljard to case number SBA07-0413-H and case number
SMC-07-0425-H.

Thus, the Court now turns to whether the plaitgtiffight to make offensive, but
non-threatening statements in written correspondenarother prisoner were clearly established
prior to 2007. A clearly established law is one that has been authoritatively decided by Supreme
Court of the United States, the appropriate Couambeals, or the highest court of the state in

which the action arose. SEelwards v. City of Goldsbord 78 F.3d 231, 251 {4Cir. 1999). In

making this determination, the Court must examnathether it would be clear to a reasonable officer

that the conduct in question was unlawful & time the incident occred. Saucier v. Kafb33

U.S. at 195. This inquiry “is an objective one, dependent not on the subjective beliefs of the

particular officer . . . but instead on whatypothetical, reasonable officer would have thought in
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the circumstances.” Wilson v. Kittp837 F.3d at 402. However, “the exact conduct at issue need

not have been held unlawful for the law governing an officer’s actions to be clearly established.”

Amaechi v. West237 F.3d 356, 362 {(4Cir. 2001). Rather, the phrase “clearly established”

requires only that the unlawfulness of the officer's conduct be apparent “in light of pre-existing

law,” not that the exact question presenteddnegiously been held unlawful. Wilsonv. Layb@6
U.S. 603, 615 (1999). Thus, the laaflcontrolling authority on thexact question at issue does not

guarantee a grant of qualified immunity. Wilson v. Kiit887 F.3d at 403.

Here, it is undisputed that the law is clearliabished that an inmate has the right to make
offensive, but non-threatening statements iittem correspondence to non-prisoners. What is not
so clear is whether an inmate has the same wgbkh the same statemgmre written to another
inmate at another state penal institution. Todbetrary, it is also clearly established that an
inmate’s First Amendment rights in this regard are limited to those “not inconsistent with his status

as a prisoner or with the legitimate penological objectives of the corrections system.” Pell v.

Procunier417 U.S. at 822; sedsoProcunier v. Martingzupra; Thornburgh v. Abboit490 U.S.
at411-14 (1974). Legitimate penological objectives include deterrence of crime, rehabilitation, and
preservation of internal security. Pail822-23. This case is diffetfrom most First Amendment
cases in that the plaintiff was not making the offensive comments to a disinterested third party
outside the prison walls. The plaintiff here made these statements to another DOC inmate.
Therefore, a reasonable officer in the same situation may not have known that disciplining the
plaintiff for his statements wodlbe unlawful. In point of fact, although the Court does not believe
that the plaintiff's comments were harmful dfemsive enough to threaten prison security in light

of the fact that the other DOC inmate in this case was not incarcerated at the same facility as the
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plaintiff, the court is not charged with the respbitgy of safety and seaity of prisons. Those
decisions are best left to the discretion and digeeof prison officialsand those officials are due

some deference in their decision making. Thornburgh v. AEBAtU.S. at 416. Thus, the Court

finds that a reasonable officer in the sameasitun may have acted in the same manner as Ms.
Steward believing that it was reasonable to enforce the policy as it was understood at the time.

Accordingly, because it is not clear from dditghed case law that what the defendants did
was unlawful, insofar as the application of estélgidscase law to the specifacts of this case, and
because the Court finds that thedific facts of this case do notlfautside the purview of what a
reasonable officer would have done in the sammstances, the undersigned finds that a grant
of qualified immunity is appropriate in this case.

V. Recommendation

For the reasons stated, the undersigned makes the following recommendations:

(1) The defendants’ Motion to Dismiss (dckt. 130#eNIED.

(2) The defendant’s Motion for Summary Judgment (dckt. 8GRANTED in part and
DENIED in part. The motion should be granted to the extent that it seeks judgment as a
matter of law for defendants William Andersand William Hale. The motion should also

be granted to the extent that it seeks qualified immunity for the remaining defendants as to
the plaintiff’s claim that disciplinary actions SMC-07-0413-H and SMC-07-0425-H violated
his First Amendment free speech rights. llmner respects, the motion should be denied.

(3) The defendant’s Supplemental Motion for Summary Judgment (dckt. 120) be
GRANTED and that the complaint be denied as to the plaintiff's claim that disciplinary

action SMC-07-0389-H violatesdtdue process clause because the regulation on which it
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is based is vague and ambiguous.

(4) The plaintiff's Motion for Summary Judgment (Dckt. 122)0#eNIED .

(5) The Court enter judgmentfiavor of the defendants and dissithis case from the active

docket of this court.

Within fourteen (14) days after being sedvwith a copy of this Opinion/Report and
Recommendation, any party may file with the Clerk of Court written objections identifying those
portions of the recommendation to which objectiomade and the basis for such objections. A
copy of any objections should also be submittetthe Honorable Irene M. Keeley, United States
District Judge. Failure to timely file objectiotwsthis recommendation wilesult in waiver of the
right to appeal from a judgment of this Court based upon such recommendation. 28 U.S.C.

§ 636(b)(1); Thomas v. Ar@74 U.S. 140 (1985); Wright v. Colling66 F.2d 841 (4th Cir. 1985);

United States v. Schroncé27 F.2d 91 (4th Cir. 1984), cert. denié@7 U.S. 1208 (1984).

The Clerk is directed to send a copy @ tBpinion/Report and Recommendation to counsel
of record via electronic means.

DATED: February 14, 2010.
Stn &, Kaull

JOHN S. KAULL
UNITED STATES MAGISTRATE JUDGE
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